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CHRONOLOGICAL LIST OF RELEVANT DOCKET ENTRIES: 
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10. 24.67 Original Complaint and Notice of Hearing, with form 
NLRB-4668 attached, dated, | 
1/ | 
10. 31. 67 Library Coach Company, Inc.'s answer to complaint, 
. received : 
: 
12. 4.67 General Counsel's Notice of Intent to Amend Complaint, 
; dated. 
12. 8.67 General Counsel's Further Notice of: Intent, to Amend 
Complaint, dated. 
12. Libezty'’s Amended Answer to Complaint and Notice of 
_ Hearing, received. 


. | 
i 


12. 8. Liberty! & motion to strike new matter raised tin the 
; complaint not a part of the charge as filed and not 
telated to said charge as filed, received, 
Liberty's motion to require production of entire record 
including but not limited to the investigation in the 
Representation Case at the Hearing, received. 
12, Regionel Director's Order referring motions to| Trial 
: Examiner's, dated, 
| 
12, 12.67 General Counsel's telegram oppositing Liberty’ t's motions, 
dated, z : : 
12.13.67 Liberty's motion for bill of particulars as to] new matter 
raised in the complaint beyond that charged and as to any 
additional matter complainted in any amended Se 
allowed, recéived. | 


12.13.67 Regional Director's Order referring mation: to Trial 
Exeminer, dated, 


12.12.67 Trial Examiner's teletype advising counsel that ruling 
where referred to and will be ruled on by the Trial 
Examiner ‘conducting the hearing in this mstter, dated. 


12. 6.67 : Stipulation of the parties, received. 


i/ Respondent before the Board hereinafter called Liberty. 


12.14.67 Hearing opened. 


12.15.67 Hearing closed, o. 


1.23.68 General Counsel's motion to correct record, dated. 
(Granted, except for the correction to page 145, line 1 
see Trial Examiner's Decision page 1, footnote 1) 


2. 2.68 Liberty’s motion to find that the transcript is 

: patently erronecus and unintelligible and unreliable 
and to make the following changes in said transcript, 
received. (Granted, see Trial Examiner's Decision F 
page 1, footnote 1) : > 


2. 12.68 Trial Examiner's Decision, issued. 


3.11.68 Generel Counsel's exceptions to Trial Examiner's 
Decision, received, 
2/ 5 
3.11.68 Petitioner's request for oral argument, dated. Denied, 
see D & O page 1, footnote 1) . : 


3.11.68 Petitioner's exceptions. to Trial Examiner's Decision, 
received. 


3.11.68 Liberty's exceptions to Trial Examiner's Decision, 
received. -= 


3.21.68 Liberty's reply brief, received. : 


8. 1.68 Decision and Order of the National Labor Relations Board, 
dated, 


$$ . 
i/ Petitioner herein was Charging Party before. the Board, 


3 
[Caption Omitted in Printing] 


COMPLAINT AND NOTICE OF HEARING 


It having been charged by International Union of Electrical, Radio 


and Machine Workers, AFL-CIO herein called the Union that Liberty Coach 

Company, Inc. herein called Respondent has engaged in, and is engaging in 

certain unfair labor practices affecting commerce as set forth and | 
in the National Labor Relations Act, as amended, 61 Stat. 136, 73 stat. 

519, herein called the Act, the General Counsel of the National Lator 

Relations Board, herein called the Board, on behalf of the Board, by the 

- undersigned Regional Director for the Twenty-fifth Region, pursuant to 

Section 10(b) of the Act and the Board's Rules and Regulations - Series 8, 

Section 102.15, hereby issues this Complaint and Notice of Hearing and alleges 


as follows: 


1. The original charge was filed by the Union on September 19, 1967, 
and served on Respondent by registered mail on or about September 19, 1967. 

2. (a) The Respondent is, and has been at all times material herein, 
a corporation duly organized under, and existing by virtue of, the laws of 
the State of Indiana. It is engaged in the manufacture of mobile homes. 

(b) Respondent, during the past twelve months, which paiiod is 
representative of all tines material herein manufactured, sold, and shipped 
from its Syracuse, Indiana plant finished products valued in excess of 
$50,000 to points outside Indiana. | 

(c) Respondent is now, and has been at all times material herein, 
an employer engaged in coumerce within the meaning of Section 2(6) 
of the. Act. 


3. The Union is, and has been at all times material herein, | 


organization within the meaning of Section 2(5) of the Act. 
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&. At all times material herein, the following-naced persons 
occupied postitions set opposite their respective nawes, and have been and 
are now agents of the Respondent at its Syracuse, Indiana establishment, 
acting on its behalf, and are supervisors within the meaning of Section 2(11) 
of the Act: 


Charles Warren - Superintendent 


Harold Weaver - Vice President in Charge of Manufacturing 


Charles Hoover - Rorenan 
5. Since on or about Aigust 15, 1967, Respondent has interfered with 
restrained and coerced and is interfering with, restraining, and coercing 
its omiers in the exercise of rights guaranteed in Seetton 7 of the Act 
by the acts and conduct set forth in paragraphs 6 and 7. 
6. (a) On or about September 5, 1967 did discharge Willis Newby an 
employee of said Respondent . 
(6) Since the date of discharge referred to above in paragraph 
6(a), Respondent has failed and refused, and continues to fail and refuse, 
to reinstate said employee to his former or substantially equivalent position 
of employment. 
(c) Respondent did discharge and failed and refused, and continues 
to fail and refuse, to reinstate the employee referred to and named above 
in paragraph 6a, and 6(b}, because said employee joined and assisted the 
Union and engaged in other union activity and concerted activities for the 
purpose of collective bargaining and mutual aid and protection. 
(a) Since on or about September 1, 1966, Respondent instituted ” 
and at all times since has maintained a policy of soliciting applications 
from and hiring non-union employees and employees opposed to joining and 


becoming members of a union and being represented by a labor organization. 
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7. (a) All production and maintenance employees of the Employer at 


its Syracuse, Indiana establishment but excluding all office clerical 
| 


employee, all mobile home haulaway truckdrivers, guards, and all professional 


employees and supervisors as defined in the Act constitute a unit appropriate 


for the purpose of collective bargaining within the meaning of Section 9(b) 
of the Act. : | 

(b) On or about October 28, 1966, a majority of the euployees of 
Respondent in the unit described above in paragraph 7(a), by a secret ballot 
election ccenducted under the supervision of the Regional Director for Region 
Twenty-five of the National Labor Relations Board, designated and rereced 
the Union as their representative for the purposes of collective bargaining. 
with Respondent, and on or about August 15, 1967, said the Board certified 
the Union as the exclusive collective bargaining bepresent sete of, the 


employees in said unit. -. 2 . 
(ce) At all times since August 15, 1967, and continuing to date, 

the Union has been the representative for the purposes of collective 

bargaining of the employees in the unit described above in paragraph 7(a), 

and, by virtue of Section 9(a) of the Act, has been; and is now,- the exclusive 

representative of all the employees in said unit for the purposes of collective 

bargaining with respect to rates of pay, wages, hours of enploynent, and other 

terms and conditions of employment. | 
(a) Commencing on or about August 17, 1967, and cont inuling to 

date, the Union has requested, and is requesting, Reopenton® to bargain 

collectively with respect te rates ce pay, wages; hours of enploysent, and 

other terms and conditions of enployuent as the exclusive collective 

bargaining representative of all the employees of Respondent in the unit o 


| 
described above in paragraph 7(a). 
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(e} Commencing on or abcut August 17, 1967, and at all times there- 


after, Respondent did refuse, and continues to tefuse, to bargain collectively 
with the Union as the exclusive collective bargaining representative of all 
the exployees in the unit Reccnibed above in paragraph 7(a), in that 
Respondent has refused to recognize and bangers with the Union notwithstanding. 
that the Union was at the time the duly certified exclusive bargaining 
representative of the employees, as described in paragraph 7a,b,c,and (d). 

8. By the acts described above in paragraphs 5 through 7, and by each 
of said acts, Respondent did engage in, and is engaging in, unfair labor 
practices affecting commer ce within the meaning of Section 8(a)(1) and 


Section 2(6) and (7) of the Act. 


9. By the acts described above in paragraph 6, and by each of said 


acts, Respondent did engage in, and is engaging in, unfair labor practices 
affecting commerce within the meaning of Section 8(a)(3) and Section 2(6) 


and (7) of the Act. 


10. By the acts described above in paragraphs 7, and by each of said 
acts, Respondent did engage in, and is engaging in, unfair labor practices 
affecting commerce within the meaning of Section 8(a)(5) and Section 2(6) 
and (7) of the Act. 

11. The acts of Respondent described in scans S through 10 above, 
occurring in connection with the operations of Respondent described in 
paragraph 2 above, have a close, intimate, and substantial relation to trade, 
traffic, and commerce among the several States and tend to lead to labor 
disputes burdening and obstructing commerce and the free flow of commerce. 

12.. The acts of Respondent described above constitute unfair labor 
practices affecting commerce within the meaning of Section 8(a)1,. 8(a) 3 


amd 8(a}5 and Section 2(6) and (7) of the Act. 
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PIEASE TAKE NOTICE that on the 14th day of December, 1967, at 10:00 a.m. 


| 
( EST) at County Courthouse Jury Roon, Main Street, Goshen, Indiana, a hearing 
will be conducted before a duly designated Trial Examiner of the National 
Labor Relations Board on the allegations set forth in the above Complaint, 


at which time and place you will have the right to appear in person, 


otherwise, and give testimony. * . 
; | 


You are further notified that, pursuant to Sections 102.20 and 102.21 
| 
of the Board's Ruies and Regulations, the Respondent shall file with the 
| 
undersigned Regional Director, acting in this matter as agent of the National 


| 
Labor Relations Board, an original and four (4) copies of an answer to said 


Complaint within ten (10) days from the service thereof and that unless it 
E 

dees so, all of the allegations in the Complaint shall be deemed to be 

admitted to be true and may be so found by the Board. Immediately ‘upon the 


! 
filing of its answer, Respondent shall serve a copy thereof on each of the 


other parties. 


DATED AT Indianapolis, Indiana, this 24th day of October, 1967. 
| 


CZ 


Wa. T. ae ie 


Regional Director 


National Labor Relations Board . 
Region Twenty-five | 
Sixth Floor, ISTA Center 
150 West Market Street | 
Indianapolis, Indiana 46208 
| 
*/ Form NIRB-4668, Statement of Standard Procedure in Formal Hearings Held 
Before the National Labor Relations Board in Unfair Labor Erecesce Cases, 


es od 


RE: LIDSERTY COACH COMPANY, me, 
C438 0. 25-CA-2921 


2 Ne 25 e ose ee 


nerres OF Tir To 207) CEPLALT 


Dear Sir: 


Plesse be cdvised that at the hearing kereia I intend to nove the 
Conpleint be ox mded az follows: 


I. Strike the mmeral 5 representing tire aumber for paragrapn nucbered 5 
and insect in plese thereof "5{a).” x 


Il. Add the following nev subparasrapa to paragraph 5- 


"“(b) Respoadent, by its followingenaccd supervisor and 

agent, on or avout ‘the dates set opzogite hig rane at its 

Syracuse, Inciana egtablisnceat intezrozated its ewloyecs concerning 
thelr own end othsr caplozees’ uaion mesbersnip; activicics 

and dssires: 


Charles Warrea . on an unepecified date in the 
latter part of Cctover, 19575 
Novezber 30, 1957.” 


IIl.Add the following nsw sudparagrapa to paragraph 5. 


(c) Ressondent, by its following n2o-u3d supervisor end agent 

on or about the datessst orco3ite nis nane at its Syraces3, Indiana 
estadliguneat threatened its ce:loyess with unspecificd rez zisals 
1£ thoy becane oF remained members oF the unioa or S=72 any 
asgistance OF support to it. 


Caaries Warren - on an unspecified date in the 
latter part of Cetoter, 15573 
Novexber 39, 1957.” 
Sincerely, 


Albert N. Stieglitz, 
Counsel for the General Counsel 
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NATIONAL LABOR RELATIONS BOARD 


REGION 25 
ISTA Center, 150 West Market Street 


Indianapolis, Indiana 46204 Telephohe 633-2921 
December 8, 1967 


| 
Mr. Jam2zs Shea, Attorney 
Shea, Shea & Heath E | 
1100 N. Woodward Avenue, Suite 100 : | 
| 


Birmingham, Michigan 48011 


| 
RE; LIBERTY COACH COMPANY, INC, 
CASE NO, 25-CA-2921 | 
| 
FURTHER NOTICE OF INTENT TO AMEND COMPLAINT 
eee 


Dear Sir: | 
Please be advised that at the hearing herein I intend to move|the 
Complaint be amended as follows: 
| 


Add the following new subparagraph to paragraph 5. 


"(d) Respondent, by its following-nsmed supervisor and ! 
agent, on or about the date set opposite his name at its 
Syracuse, Indiana establishment interrogated its employees 
concerning their own and other exployees' union membership, 
activities and desires: | 

| 
Harold Weaver on or about mid-September, 1967 


Sincerely, : | 


Albert N, Stieglitz, 
Counsel for the General Counsel 
Liberty Coach Company, Inc., P. O, Box 608, Syracuse, Indilana 
: | 
International Union of Electrical, Radio & Machine Workers, AFL-CIO 
CLC- Local 800, Attn: Ted Nolan, Int'l. Repr., 702 West Jefferson, 
Fort Wayne, Indiana 46804 


| 
General Counsel, Attn: Mr. Irving Abramson, IUE-AFL-CI0, 1126 1Sth 
Street, Washington, D. C, 


| 
| 
Division of Trial Examiners, National Labor Relations Board, 
Washington, D. C, 20570 
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AMENDED ANSWER _ TO COMPLAINT AND NOTICE OF HEARING 


Now comes the Respondent, by his attorney, James F. Shea, 
and for an amended answer to the Complaint herein admits, denies and 
alleges as follows: 


1, In answer to paragraph 1 of the Complaint, for lack of 


sufficient information and upon belief, denies the time of the filing.of the 


charge and alleges said charge was served on Respondent's attorney of 
record on October 27, 1967, but without the attached letter and further 
alleges said charge has never been amended. Respondent further alleges 
said charge has never been amended and the Complaint contains additional 
matter completely different from the original charge and said additional 
matter in the Complaint is so vague and general that it neither permits of 
a proper answer or defense. 

2. (a) In answer to paragraph 2(a) of the Complaint, admits 
Respondent is an Indiana corporation engaged in the manufacture of mobile 
homes. ; , : oss 

{b) In answer to paragraph 2(b) of the Complaint, -edmits 
Respondent has, during the past twelve months, which period is ‘representa- 
tive of all times rvaterial herein since December 31, 1960, manufactured, 
sold one shipped from its Syracuse, Indiana plant finished products valued 


in excess of $50,000 to points outside Indiana.° 


(c) In answer to paragraph 2(c) of the Complaint, admits 


11 | 
| 
the allegations as to Section 2(6) of the Act but denies the allegations as to 


Section 2(7) of the Act, | 


3. In answer to paragraph 3 of the Complaint, denies the 


union is, with reference to Respondent's employees and Respondent, a labor 
organization within the meaning of Section 2(5) of the Act. | 


4, In answer to paragraph 4 of the Complaint, admits|to 
| 
the allegations contained therein except denies that Charles Hoover is a 
S . 


supervisor within the meaning of Section 2(11) of the Act, | 


5. In answer to paragraph 5 of the Complaint, denies that 


Respondent has interfered with or restrained or coerced or is interfering 


with, restraining or coercing its employees in the exercise of rights 


guaranteed under Section 7 of the Act or by the acts and conduct set forth 


in paragraphs 6 and 7, | 


6. (a) In answer to paragraph 6(a) of the Complaint, ‘admits 


the allegations contained in paragraph 6(a) of the Complaint but denies any 


inference of wrongful discharge of Willis Newby. | 

(b) In answer to paragraph 6(b) of the Complaint, admits 
the allegations contained therein but denies any inference of wEonpfal 
failure or wrongful refusal to reinstate Willis Newby or any cbligetion to 
reinstate Willis Newby. | 


(c) In answer to paragraph 6(c) of the Complaint, denies 


each and every allegation contained therein and alleges that the sole basis 


for discharge of Willis Newby is contained in the affidavit filed with the 


12 
National Labor Relations Board during the investigation of the Regional 


Director. 

(a) In answer to paragraph 6(d) of the Complaint, denies 
each and every allegation contained therein and specifically denies that it 
has solicited applications from and hired only non-union employees and 
employees opposed to joining and becoming members of a union or being 
represented by a labor organization and alleges Respondent has never been| 
charged with or informed of charges of such a nature against Respondent 
and further alleges that the statute of limitations would apply to any such 
charge and denies jurisdiction for such a charge. 

7 (a) In answer to paragraph 7(a) of the Complaint, admits 
the allegations contained therein to the extent that such a unit would 
constitute an appropriate unit under the Act but denies any inference 
contained therein that such a unit was validly and properly certified and 
denies any inference that such a unit would include any truck mechanics 
or garage operators not located on the premises of its Syracuse, Indiana 
establishment or any inference that truck mechanics and garage operators 
would in any event be part of any appropriate ence bargaining unit. 

(b) In answer to paragraph 7(b) of the Complaint, denies 


the allegations contained therein and specifically denies that a majority 


of the employees of Respondent described in paragraph 7(a) of the eae 


by secret ballot in a valid election designated or elected the union as their 
representative for the purpose of collective bargaining with Respondent 


and specifically denies that the Board validly and properly certified the 


13 | 
union as the exclusive collective bargaining representative as alleged in 


said paragraph 7(b) of the Complaint, and for further answer to paragraph 


7(b) of the Complaint, incorporates herein the entire record including 
the investigation, objections, exceptions, challenges, corr espondence of 
the parties, affidavits, briefs and pleadings, recommendations, opinions 
- and decisions in the representation case, Case No, 25-RC-3332, ind for 
| 


further answer to paragraph 7(b) of the Complaint alleges that Respondent 


, is 
was arbitrarily and capriciously denied a hearing in the representation 
| 


case and that the record in said case demonstrates a denial of due process 


; ; | . 
to the Respondent and a prejudice on the part of the investigating agent of | 


the National Labor Relations Board that operated to produce a biased 


investigation in addition to the faces of granting a hearing to Respondent 
on the substantial issues of fact set forth in Respondent's challenges,- 
objections, exceptions and during the course of the investigation in the 
ectesentason case. The record of said ieoesuganion is ingoseststel 

: : iste 


herein by this reference. 


| 

| 

(c) In answer to paragraph 7(c) of the Complaint, ‘denies 
| 


that the union has at any time been the representative for purposes of 
| 


collective bargaining of any of the employees of Respondent and denies 
. | 


that it is now the exclusive representative of said employees under Section 
; : : : Pecks 
9(a) of the Act for any purpose and for further answer to paragraph 7(c) 
oh. - 
. é | 
of the Complaint, incorporates herein the entire record including|the 


7 - - . . 7 - : ; | 
investigation, objections, exceptions, challenges, correspondence of the 


: = - - : | 
parties, affidavits, briefs and pleadings, recommendations, opinions and 
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decisions in the representation case, Case No. 25-RC-3332, and for 


further answer to paragraph 7(c) of the Complaint alleges that Respondent 
was arbitrarily and capriciously denied a hearing in the representation 
case and that the record in said case demonstrates a denial of due process 
to the Respondent and a prejudice on the part of the investigating agerit of 
the National Labor Relations Board that operated to produce a biased 
investigation in addition to the failure of granting a hearing to Respondent 
on the substantial issues of fact set forth in Respondent's Euatlensesh 
objections, exceptions and during the course of the eatenen in the 


representation case. 


{d}) In answer to paragraph 7(d) of the Complaint, admits 


that the union has requested Respondent to bargain collectively with respect 
to rates of pay, wages, hours of employment, but denies that the union has 
any right to Secicevest Respondent’s employees for any purpose and panies 
that it is the exclusive collective bargaining representative of any employe¢s 
of Respondent. 

{e) In answer to paragraph 7(e) of the Complaint, admits 
that Respondent has refused and continues to refuse to bargain with the 


union or to recognize the union but alleges that the union was not duly 


certified to represent any employees of Respondent and is not the ae 


bargaining representative of the Respondent's employees and denies 
specifically that the alleged certification of the union was valid and proper 


and according to law. ~ 


8. In answer to paragraph 8 of the complaint, denies the 
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allegations contained therein and specifically denies that Respondent has 
engaged in or is engaging in unfair labor practices within the meaning of 


Section 8(a)(1) and Sections 2(6) and 2(7) of the Act. 


9. In.answer to paragraph 9 of the Complaint, denies 


Respondent engaged in or is engaging in any acts that were unfair labor 
practices and denies each and SNEED) allegation contained in said proms 


10, In answer to paragraph 10 of the Complaint, denies each — 
| 
and every allegation contained therein and specifically denies that Respondént 
: | 
engaged in or is engaging in any unfair labor practices within the; meaning : 


| 
of the Act. : ae 
| 


11, In answer to a a 11 of the Complaint, denies the 


allegations contained therein and specifically denies any of the acts 
oa 


described therein and specifically denies Respondent has engtsed in . 


activities tending to lead to labor disputes bordering and Stead ae 
| 


! 
| 
commerce or its free flow. 


12, In answer to paragraph 12 of the Complaint, specthicatty 


denies each and every allegation contained therein and each and every 


alleged act and unfair labor practice alleged therein. 


| 
13. In further answer to the Complaint filed herein alleges 
that Respondent was not during the investigation of the original char ge 
filed herein or at any other time informed other than by way of the 
| 
Complaint of the additional matters set forth in the Complaint, which Sa 


| 
tional matters are not related to the charge originally proposed and that 


at no time during the investigation was any question propounded to 
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Respondent concerning said additional matter by the investigator or the 


attorney for the National Labor Relations Board and alleges that 
Respondent does not possess sufficient facts concerning the nature or 


details or particulars thereof that would allow preparation of a defense 


within the ambit of affording Respondent due process of law and alleges 


farther that the attorney for the National Labor Relations Board just now 
has notified the Respondent of his intent to raise additional issues at the 
hearing which again would operate to deny due process of law to the 
Respondent by affording no time to Respondent to prepare its defense and 
further alleges that the additional matter contained in the Complaint and 
the proposed additional matter, by way of untimely amendment, is an 
effort by the same person who evesticates the representation case and 
now is acting as attorney in this case to deny Respondent due process of 
law and was done in the representation case. 

WHEREFORE, Respondent prays that it be Sen that 
Respondent has not engaged in any unfair labor practices and that the 
Complaint be dismissed in its entirety. 

Respectfully submitted, 
Ce COACH COMPANY, INC. 


Be Yh 


hi ele ON 
. Dated: December 5, 1967 Th James F. Shea, Attorney 
— 


17 
[Caption Omitted in Printing] 


| 

| 
MOTION TO REQUIRE PRODUCTION OF ENTIRE 
RECORD INCLUDING BUT NOT LIMITED TO THE 

INVESTIGATION IN THE REPRESENTATION CASE AT THE HEARING 


| 
Now comes the Respondent, by his attorney, James F. Shea, 


and moves that the Regional Director and the attorney for the Regional 


Director and the National Labor Relations Board and its agents and 


. | 
appropriate employees be required to produce the entire record of the 


representation case, Case No. 25-RC-3332, at the hearing in this case 
| 


and as grounds therefor states as follows: | 
| 


1. That the record in said case demonstrates that substantial 
| 


issues of material fact requiring a hearing existed in-the representation 
| 


case and that said hearing was denied and the record in said case further 


demonstrates that as to the objections, challenges and exceptions, all of 
| 
the evidence produced demonstrated the correctness of Respondent's 


position on challenges, objections and exceptions, 
Wives 
bua 


; ( 7 | 

LNG - . : <5] j zi 
oGa.. lll 

(Games F. Shea, Attorney for 


Liberty Coach Company, Inc, 


ee {Jurat Omitted in Printing] 
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BEFORE THE NATIONAL LABOR RELATIONS BOARD 
Twenty-Fifth Region 


LIBERTY COACH COMPANY, INC., 


Respondent, 


ars : > Case No. 25-CA-2921 


INTERNATIONAL UNION OF _ 
ELECTRICAL RADIO, AND 
MACHINE WORKERS, AFL-CIO, 


Charging Party. 


Elkhart County Court House, 
Goshen, Indiana, 
Thursday, December 14, 1967. 


The above-entitled matter, pursuant to notice, came 
on for hearing at 10:00 o'clock a. m. 
BEFORE: 

MELBIN POLLACK, Trial Examiner. 
APPEARANCES: 


MR. ALBERT N. STIEGLITZ and 

MR. ARTHUR G. LANKER, 150 West Market Street, ISTA 
Center, Indianapolis, Indiana, 46204, 
appearing on behalf of General Counsel. 


MR. JAMES F. SHEA and 

MR. JOHN C. SHEA; Suite 100, 1160 North Woodward 
Avenue, Birmingham, Michigan, 48011, 
appearing on behalf of the Respondent. 


MR, TED NOLAN: International representative, 702 West 
Jefferson Street, Fort Wayne, Indiana, 
appearing on behalf of the Charging 
Party. 
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PROCEEDINGS 


TRIAL EXAMINER POLLACK: The hearing will be in order. 


This is a formal hearing before The National Labor 
Relations Board in the matter of Liberty Coach Company Incorporated 
and International Union of Electrical Radio, and Machine Workers, 
AFL-CIO, case number 25-CA-2921. The Trial Examiner | 
conducting this hearing is Melbin Pollack. | 

Will Counsel and other representatives for the party please 
state their appearances for the record? For the General Counsel? 

MR. STIEGLITZ: RobertN. Stieglitz and Arthur G. Lanker, 
Counsel for General Counsel, National Tabor Relations Board, | 


Twenty-Fifth Region, ISTA Center, 150 West Market Street, 


Indianapolis, Indiana. 


MR, NOLAN: Ted Nolan, International Representative, 


| 
TRIAL EXAMINER: Well, for the Charging Party? | 
| 


IVE, AFL-CIO, 702 West Jefferson Street, Fort Wayne, Indiana. 


| 
TRIAL EXAMINER: For the Respondent Company? | 


MR. SHEA: James F. Shea, 1100 North Woodward, 


Birmingham, Michigan. John C. Shea? 
MR. SHEA: John C. Shea, 1100 North Woodward, Birmingham, 


Michigan. 
MR. NOLAN: I would like to add further Charging Party _ 
| 


the General Counsel of the Union, Irving Abramson, 1126 16th 


Street, Washington, D. . 
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TRIAL EXAMINER: General Counsel's Exhibit 1 is received. 


(Thereupon, General Counsel's Exhibit 
No. 1A through 1Q for identification, 
was. received in evidence. ) 


* KK 


TRIAL EXAMINER: General Counsel's Exhibits 2A through 


2D is received. 


(Thereupon, General Counsel's Exhibits 
Nos. 2A through 2D for identification, 
were received in evidence. ) 


x eK 


TRIAL EXAMINER: General Counsel's Exhibit 2E is 


received. 


(Thereupon, General Counsel's Exhibit 
No. 2E for identification, was received 
in evidence. ) 


MR. STIEGLITZ: And General Counsel's Exhibit 2F, 
Stipulation of Parties. _ 
TRIAL EXAMINER: General Counsel's Exhibit 2F is 


received. 


(Thereupon, General Counsel's Exhibit 
No. 2F for identification, was received 
in evidence. ) 


x KO 
MR. STIEGLITZ: Yes. Number 1, General Counsel wishes 


to withdraw the allegation pertaining to Paragraph 6(d) of the Complaint. 


* OK OK 


TRIAL EXAMINER: It is granted. 


* ORO 
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MR, STIEGLITZ: Thank you Your Honor. 


Number 2, General Counsel wishes to amend Complaint in 
the following respect: as set forth in the notice of an intent to 


amend the Complaint which is General Counsel's Exhibit Number 


and JJ -- 
-TRIAL EXAMINER: Well, I have a motion before me from 

; | 
the Respondent's Attorney to strike these matters and also I think 


that is all that becomes pertinent at the present time. I'm going 
to grant the amendment, deny Respondent’s motion or motions, but 
I will give Respondent, if necessary, additional time to prepare it's 


= | 


case should that turn out to be necessary. j 
re 

MR. SHEA: Your Honor; we have an automatic exception! 
TRIAL EXAMINER: You have an automatic exception to 

my rulings. I am denying, in ates words, sate motions to strike 
any matter raised in the Complaint, not a part of the charges file 


and not related to such charges filed and I am also denying your | 


motion for bill of particulars as to these new complaint matters | 


and I-have before me, I believe, one other motion to require 


‘ production of the entire record but not limited to the investigation 


in the representation case at the hearing. Under Section 9D of | 
the National Labor Reiations Act the record in the acpEcecurauon 
case underlying the Section 8A5 the allegation in the Complaint | 


Is 
will automatically be certified to a reviewing Court « once the Board 
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issues an order. Therefor, I consider the motion unnecessary 


and denied. 


TRIAL EXAMINER: On the record. 


In an off the record discussion the parties gave me to understani 


that we have come to the following understanding: They are willing 
to stipulate that the charging union is a labor organization within 
the meaning of Section % of the Act, that KarlHoover isa 
supervisor within the meaning of Section 2(11) in the Act, and that 
Ted Auer for some years up to August 1, 1967, was the plant 
superintendent and a supervisor within the meaning of Section 2(11) 
of the Act. 

MR. STIEGLITZ: That was from 1957. 

MR. SHEA: If the court please we accept the stipulation on 
the union, except we do maintain our denial of any status of representation. 

* x 
We will stipulate for 


the purpose of this proceeding, that Mr. Hoover had supervisory 


capacity and that Mr. Hoover was over Mr. Newby and that is what 
we will stipulate. 7 

TRIAL EXAMINER: All right. Are those stipulations 
satisfactory to the General Counsel? 

MR, LANKER: Yes, they are Counsel. 


TRIAL EXAMINER: So stipulated. 


* KK 
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EDWARD HUSSEY, 
was called as a witness by and on behalf of General Counsel, 
having been first duly sworn, was examined and testified as 
follows: 


DIRECT EXAMINATION ~ 


* * * 


Q. (By Mr. Stieglitz) Mr. Hussey, what is your present 
position with Liberty Coach? 


A. President. 


Q. And how long have you been prosidene? 
A little over 7 years. | 
Q. Now, do you presently have a plant in Syracuse, Indiana; 
is that correct? 
A. Yes. 
. And you are engaged in the manufacture of coaches? 
° Yes. 


A And you also have plants in Pennsylvania? 


Yes, a plant in Pennsylvania. 


It's at Lancaster, Pennsylvania. 
You have a plant in Georgia presently? 
Yes. 


And where is that located? 


Q 
A 
Q 
A 
Q. And where is that located? 
A 
Q 
A 
Q 
A 


Thomasville. 
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You have a vice-president named Harold Weaver? 


Yes. 

What is his duties? 

Charge of production. 

I see. Is he chief of production. 
Production and designing service. 
And who does he report to? 


To me. 


ey Ifo a ey | RV 10 


And you presently have in your employ an E. C. Bechtold? 
E. W., I think it is. 

And what is his position with the company? | 

He is treasurer of the company. 


And underneath, as far as production is concerned, Mr. Weaver 


is a person directly under him as far as his supervisory under 


Charles Warren? 
Yes, Charles Warren is my superintendent. 
And how long siuieee plant superintendent? 
Since the ist of August. , 
1967? 
*67. 
And prior to Mr. Warren who was the plant superintendent? 
Ted Auer. 


And he had some other duties? 


Yes. 
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Q. And as far as going down_briefly your supervisory structure, 


below Mr. Warren what is the -- strike that. The next level of 
the supervisory is the foremen; is that correct? 

Yes. 

And is Karl Hoover presently a foreman? 

ves, 

And how long has he been foreman? 

A little less than a year, I guess. 


| . 

And could you tell us what area Karl Hoover is foreman of? 
| 
He has the metal section of the main line. | 
. : | 


What specific operation would. that include? 


| 
Oh, the metal sheeting, metal roof, windows,. basic things. 
| 
You say metal roof, is that also called top roof crew? 


We don't have any name such as that particular one. 


A. 
Q. 
AL. 
Q. 
A. 
Q 
A 
Q. 
A. 
Q 
A 
Q. 


Now, these men that put on metal roofs, they are under | 
Mr. Hoover; is that correct? 


A, Yes. 


* KOK 


17 Q. Mr. Hussey, I'm handing vou what has been marked as 


General Counsel's Number 3 and asking you if this was sent to the 
sare 
employees under your direction? 


A. What was the question again? 


Q. __ Is this a letter that was prepared by yourself and distributed 
| 
to employees? | 


Yes. 


And distributed on the date indicated, August 25, 1967? 


Yes. 
And was this mailed to employees or handed to employees? 
This was mailed to employes. 
And is that your signature that appears on the bottom? 
Yes. i 
MR. STIEGLITZ: At this time General Counsel makes the 
introduction of General Counsel's Exhibit Number 3. 
MR. SHEA: Show no objections. 
TRIAL EXAMINER: General Counsel's Exhibit Number 3 
is received. 
(Thereupon, General Counsel's Exhibit 
No. 3 for identification was received 
in evidence. ) 
MR. STIEGLITZ: Would the reporter please mark this 
as General Counsel’s Exhibit Number 4? 
(Thereupon, the document referred to 
was marked as General Counsel's Exiibis 
No. 4 for identification. ) 
Q. I hand you what has been marked as General Counsel's Exhibit 
Number 4 and ask “a if that document was prepared by you and 
signed by yourself? 
A. Yes. 
Q. And was that letter distributed to the einployees at the date 


indicated, October 9, 1967? 


Yes, 

Under your direction? 

Yes. 
MR, STIEGLITZ: At this time I move for the introduction of 

General Counsel's Exhibit Number 4. 


* OK 


(Thereupon, General Counsel's Exhibic 
No. 4, for identification, was received 
in evidence, ) | 


Q. Now going back, Mr. Hussey, to your assembly line ener acien 
: 


your basic assembly line operation is based inthis particular building; 
: : hos 


is that correct? 


‘A. | No. There are three buildings. 


20 Q. What buildings are they? - | 


A. Cabinet Shop building, our floor building, and our main | 


production building and the remainder of the line. Itisa continuous 


line, really one line under three roofs. 


| 
* Ok OK 


Q. And is there a way we can define the area where the roof of crew 
or. the metal al top crew as you call it works? Is there any way we = 


about will 
21 define the areas I ask - questions/we/know what we are talking about? 


A. Well, it is about the middle of the building to which the 


office is attached. It is a little bit beyond the middle, 


* KOK 


Q. Do you have any time clocks or time card racks in that 


building, in the building where the office is attached? 


Yes. 

And how many time clocks do you have? 

In that building there are two. 

And are there a rack for each time clock? 

Yes. 

And on each time clock is-and “out” rack and an "in" rack? 

Yes. 

And if an employee does not punch in where would his card 
be, in the “out” rack? 
A. In the out’'rack, yes. 
Q. Now, when is your busy season that I can use the word busy; 
do you understand my question? 


A. The spring, summer, and early fall. 


x OK 


on Now, as far as the roof crew is concerned isn't it true that 


during this period called the busy season that they have six men 
assigned to that metal top crew? 


A. Yes. 


x * 
Q. And the roof crew is under the direction of Mr. Karl Hoover, 
the foreman that we speak of? 


A. Yes. 


* K ® 
Q. (By Mr. Stieglitz) You are familiar with an employee by the 


name of Newby; is that correct? 


Yes. 

And Mr. Newby worked this crew, roof top crew? 
Yes. 

How long did he work on the crew? 
Appreximately a year and a half. 

Do you recall when he was hired in? 

Early '66. 

And has he been discharged by your company? 
Yes, I discharged him. 

And what date was that? 

The Tuesday after Labor Day. 

That would be September 5, 19672 

Yes, September Se 


And what was the reason for the discharge? 


A. 
Q. 
A. 
Q. 
A, 
Q. 
A. 
Q. 
A 
Q. 
A. 
Q. 
A. 
Q. 
A 


A Mr. Newby was discharged because he failed to report in| to 


work on the 5th of September, he failed to report in and he failed 


to call us as to his reasons for not coming in until late in the afternoon. | 
| 


* OK 


Well, we had to have’a fire on the preceding Wednesday | 


afternoon which destroyed our cabinet shop and forced us to close 


our entire plant until Tuesday morning. We then went to work. | | We 
many 

cleaned up the fire. A Breer poopie worked that week-end, reed. 

night and day, I personally mone night and day and a great many 


people in our organization in the plant worked night and day to dex 


30 
that plant back in to operation. When I dismissed the men on 


Wednesday aft ernoon after the fire I specifically stated to them that 
they would be back in there on Puesdey morning. All the entire 
rest of the 200 people reported in there, either reported in to 

work or informed us, with the exception of two people. Ave we 
hadn't heard from them and I went out there at about 10:30 in 


the morning and found that they were the only two that we hadn't 


neard from and I pulleditheir cards. I had their cards pulled 


and determined because their failure indicated their lack of interest in our 
company when we tried to get this plant back into production after this fire. 
We all are extremely tired and here we have two men who had 
absolutely no interest in the company failing to report to work and 

I felt that that was solid grounds for dismissal. I told them previously 
I told management and I talked to them about it and made very clear 
that they were to report in here,, report when they weren't coming 
in to work, call early in the morning to the plant superintendent or 
send word in to there that they couldn't make it in that day. Further, 
our plant superintendent informed every man when he hired them 
that this company policy that they were to report in when they 
couldn't get in there and they couldn't get in to work. 


* KOK 


Q. (By Mr. Stieglitz) I hand.you what has been marked as 
General Counsel's Exhibit Number 5 which has been subpoenaed 


from the record and ask you if you have seen that letter? 


Yes, I have. 


You received it on or about September 267 
‘Yes. 


MR, STIEGLITZ: At this time I move for the introduction 


' of General Counsel's Exhibit Number 5? 
TRIAL EXAMINER: General Counsel's Exhibit 5 is received. 
Off the record. | 
(Discussion off the Pecored) 
TRIAL EXAMINER: General Counsel's 5, a letter dated. 


September 26, 1966, and a delivery acknowledgement attached 


thereto are received into evidence. 


i 
4 


(Thereupon, General Counsel's Exhibit 
No. 5 for identification, was BEE ANES 
in evidence. ) 


Q. Now, directing your attention to this past August you 
received handbills -- you have seen handbills from the union; is 
that correct? 
A. Yes. 
Q. *Let me show you this document that has been marked as| 
General Counsel's Exhibit 6 and you have seen that particular 
handbill have you not? 

A. I can't be sure I've seen this one. I've seen some but I 
don't particularly recall this one. 

Q. Well, let me show you again here your letter whichis | 


General Counsel's Exhibit Number 3, dated August 25, 1967, right? 
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And wasn’t that in response to a union handbill, the one I just handed 


you, General Counsel's Exhibit 6 announcing certification? Well, 
have you seen that sir? 
A. I've seen this letter. : 


Q. The letter you have in your hand, you have seen that, of course? 


A. I have seen this letter. oie 

Q. Did you not issue that letter and acknowledge the handbill 
I just showed you? 

A. 1 cannot be sure. 

Q. You showed your response to a certain handbill? 

A. Yes, well there were handbills handed out and I issued this 


letter. 


Q. You issued it in August; is that right? 


A. It was issued August 25, 1967. 


Q: And there was a handbill issued in August of 1967; is that 
correct? 

A. I presume there was I don't remember the date. 

Q. I direct your attention to.the first sentence of your letter, 
"This letter is to assure you and your family that Liberty does 
not recognize and will not bargain with the labor organization 
presently making pass outs to Liberty employees.” Now, will you 
please tell us whether-or not that letter was sent in response to 
the union handbill. 


A. Yes, but. don't know whether it was to that specific one. 


* OK 


: 33 | 
TRIAL EXAMINER: -General Counsel's Exhibit 6 is received. 


(Thereupon, General Counsel's Exhibit 
No. 6 for identification, was received 
thn evidence. ) | 
| 
x * | 


Q. (By Mr. Stieglitz) Now, directing your attention to | 


August 30, 1967, your company stated it had a fire that day 


| 

| 

is that correct? | 
| 
| 


A. The date was Wednesday preceding Labor Day. | 
Q. Will take afficial notice that was August 30, 1967. And you 
had personal control of your plant that day? | 


A. Yes. | 


is that right, on September 5, 1967? 


Q. And the plant returned to production the following Tuesday: 
| 


A. Yes. On Tuesday, yes, at 7:00 a.m. 


Q. Now, at that time were you personally aware which employees 


were on which jobs? | 
| 


Not all of them, no. | 


Now, Willis Newby was fired on that day; is that correct? 


Yes. 

And he was fired at 10:30 you say about? 

Yes. I pulled his card about 10:30 in me morning. 
Well, did you pull his card yourself or did you have someone 


else do it? 


A. I had someone else pull it. 
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And what time was it pulled? 


Shortly thereafter I presume. 
Shortly thereafter what time? 


TRIAL EXAMINER: Shortly thereafter 10:30. 


Parnes aaa P cee 


Yes. : 
And was this done under your direction? 
Yes. lordered that the card be pulled, two cards be pulled. 


He was fired then; is that correct, discharged? 


y OPP 


* 


Yes. 
Pe 

Q. Mr. Hussey, I hand you what has been marked as General 
Counsel's 7 and ask you if you have seen that letter? 

Yes. 

And received it on that date? 

Yes. 

MR. STIEGLITZ: I move for the introduction of General 
Counsel's Exhibit Number 7. a 

; TRIAL EXAMINER: General Counsel's Exhibit Number 7 is 

received. 
(Thereupon, General Counsel's Exhibit 
No. 7 for identification, was received 


in evidence. ) 


x eK 


Q. I hand you this document that has been ‘marked as General 


Counsel's Exhibit 8 and I will ask you if this is a warning notice 


in the files? 
A. Yes. 


Q. And directing your attention to the middle of the page there 


- 


| 
are several boxes and there are x's in those boxes, does that. | 


indicate the type of action that the company has taken against an 

individual for conduct? 7 ; Ses ie 

A. Well, it indicates what he.has done ao has warranted a 

warning for him. | 

Q. Just a preliminary measure and se forth are stated on the 

form; is that correct, and the person making the cnentne signed 
| 


by that particular individual? 


A. Yes. 


Q. And I notice on the bottom it says warning number 1, 2, and 


final. This is the first warning they would circle the number 1; is 


that correct? 


A. Not necessarily, no. These forms were used, some old 


forms, and we hadn't been in the practice of using them about this 
time. These warnings were given verbally and they picked up some 
old forms e8 we had there and they used these in a few instances 
for giving warnings at various periods. | 

Q. This is dated what date? 


August 29. 


A 
Q. Of what year? 
A 167. 
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So you used that form on August 29, 1967; is that correct? 


Yes. 

For that particular employee? 

Yes. I believe this is his first and final written warning. 
Do you know if that was his first and final warning? 

Yes. 


Do you know if he was terminated because of that? 


> Or 0 > © & PL 


= I believe he was at that time although it shows final sol am 
sure he was terminated about that time. 
MR. STIEGLITZ: Would you mark this as General Counsel's 

Exhibit Number 9? | 
(Thereupon, the document referred to 
was marked as General Counsel's 
Exhibit No. 9 for identification. ) 

Q. I hand you what has been marked as General Counsel's. 

Exhibit 9 which states, "Employees Termination Record” and 

ask you what employee is that for? 

Ben Ray Yoder. 

And what is the date of that termination of the employee? 

9/16/67. 

September 16, 1967? 

Yes. 

And what date was that issued? 


September 23, "67. 


POM ame duel carts Sein aad cs 


And what was the reason for this particular individual's, 
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stated in that form, why he was terminated? 


Absenteeism. They didn’t report in when absent. 
And that is signed by whom? 


Charlie Warren. 


(Thereupon, General Counsel’s Exhibit 
Nos. 8 and 9 for identification, were 
received in evidence. ) 


Q. I show you this employment termination record that shows 
| 
that he was terminated on September 16; is that correct, was 


effective that date? 
A. That is what the form shows all right. 


Q. Now let me show you his warning notice again. And he was 
| 
not, is that correct, terminated on August 29, 1967, when the | 


notice was made out? 
A. Well, it doesn't appear so from the forms, no. 


* * * 


Q. Now when -- if a person were to receive a first warning | 
| 
would they circle the number 1; is this a fact? | 
A. _ Well, if it was the first warning when they started using those 


notices.. Used the notices in the file at that point. 


* OK OK 


WILLIS NEWBY, 


was called as a witness by and on behalf of General Counsel, after 
| 
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39 having been first duly sworn, was examined and testified as 


follows: 


DIRECT EXAMINATION 


Q. (By Mr. Stieglitz) Mr..Newby, you are employed by - 
Liberty Coach, Incorporated? 
A. Yes. 


When was your employment terminated, do you recall the 


Do you recall the month? 


September. 

Of this year? 

Yes. 

Now, 

TRIAL EXAMINER: When it comes to preliminary matters 
of this sort you can ask a long leading question. 
Q. And did you start on February, 1966, during the month of’ 
February, 1966? 

Yes. 

On what crew were you on? 

Roof eae 

And you kept a time card? 

Yes, I did. 


Do you know what time clock of the other roof crew members 


punched? 
A. Same time card, same clock. 
Q. And who was your foreman? 


A. Karl Hoover. 


Q. And do you recall about how long you were discharged he | 
remained foreman? | 
A. Oh, I suppose about six months. | 
Q. Now, were you employed at the company at the time of the 
Labor Board election? ar . | 

Yes, I was. 

On October 28, 1966? 

Yes. . 

Were you employed during the two months preceding after the math 
of October, September, and also August of 1966? | 
A. Yes, I was. ! | 
Q. And, Mr. N ewby, did you ever sign a union card? | 
A.* Yes, I did. . | 
MR. STIEGLITZ: Mark this as General Counsel's Exhibit 

| 
(Thereupon, the document referred to 


was marked as General Counsel's 
Exhibit No. 12 for identification.) 


‘ask you if that isthe IUE card that you signed? 


41 AL Yes, itis. 


Q. I hand you what has been marked General Counsel's 12 and 
| 
| 
| 


40 
Did you sign it on that date? 


Yes, I did. 


Q 
A 
Q. And where were you when you signed that card? 
A 


Just a kid's house where the first meetings was. We went 
out there that day and had it in a basement and I had a union man 
out there talk to me. i 
Q. And between that date and the date of the election did you 
attend anymore union meetings? 

A, Yes, I did. = 

Q. . Do you know about how many you attended? 

A. Oh, about four or five. 

Q. -Did you attend any other meetings at this house where. 
you signed the card? 

Yes, I did. 

And about how many of those did you attend? 

Oh, probably four or five. 

And were they for. seme of the union? 

Yes, they was. 

MR. STIEGLITZ: I move to introduce General Counsel's 
Exhibit Number 12 at this time. 

TRIAL EXAMINER: General Counsel's Exhibit Number 12 
is received. 


(Thereupon, General Counsel's Exhibit 
No. 12 for identification, was received 
in evidence. ) 


41 
42 Q. Now, during that time between the time you signed the 


card and the time of the election were you appointed to any 
union committees? 

A. Yes, I was. 

Q. What committee was that? 

A. Organizing Committee. 

Q. Now, again directing your attention to the period of time | 
between the time you signed the card and the election itself, did | 


you distribute any union handbills? 


Yes, I did. 


Do you recall how many times you distributed handbills? | 

Probably about 7 or 8 timies. | 

And do you recall where you distributed the handbills? 

Well, I distributed them there at the north gate factory 
after work time. 

And was this on each occasion? 


Yes. 


Q. And would you describe for us where the north gate is compared 


to the plant? | 
A. Well, it’s out there between where they put bottoms on the 
trailers at that gate out there. Pass cards out there, handbilis out 
there to the people coming out of the building, passed them out to 

| 


them when they come out of the building where I worked. 


Q. Who passed through that gate? 
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43 A, Guys was parked out there side of the building and stuff and 


they would come out that gate to get to their cars. 
Q. Now, during that period you are speaking of at the ime ~- 
you signed cards,to the election, did you pass out any union cards? 
Yes, I did. 
And where did you pass them out? 
Passed them out and break time or lunch time to guys to 
And where was this? 
In the factory. 
Do you recall about how many cards you passed out? 


Probably 12. 


And did you get any cards returned to you that was signed 


by employees? 
A. Well, I got about five. 
Q. Now, during this period of time also, did you wear any 
IUE buttons? 

Yes, I did. 

And did you wear an IUE button in the plant? 

Yes. 

Were there any instances when a member of supervision ~ 
saw you wearing the JUE button? 
A. Yes. 


Q. Would you describe how this came about? 


| 
: 43 ; | 
A. I was putting a roof up and he came around the backend of the | 


trailer andglimpsed me have the button on. | 


44 Qa. And can you state whether or not Mr. Auer was looking 
at you? i? 
A. Yes, he looked right at me. It wasright up there on my 
shirt and he was bound to see it because it was right on the front | 
side? | 


Q. How large a button? 


ea 


| 
| 
A. Oh, I suppose about 2 or 3 inches .in diameter. 


Q,. Now, directing your attention to this past summer of July, | 
1967, did you attend any more union meetings? 
A. Yes, I did. 


And were you appointed to any committees? 


iP © 


Yes, I was pointed on the organizing committee. 


Was there some other committee that was selected? 


© 


Yes. Yes, it was the union committee, is what it was. 


Gitte 


And do you recall when this time you were appointed occurred? 


I don't recall right off hand just what the date was. | 


Do you recall the month? ~ 


> DOD > 


Oh, I think it was in, it was in May, I think. | 
Q.° Well, let me ask you this, do you recall when the union 
received certification? 


A. Yes, August 15, 1967. 


45 Q. 
A. 


Q. 


44 
Were you on this union committee at that time of CEES EES 


Yes, I was. 


I hand you what has been previously marked and introduced 


in evidence as General Counsel's Exhibit Number 6 and ask you 


after certification did you distribute any handbills to the plant? 


A. 


Q. 


Yes, about a week after. 


And I will ask you to look at that handbill and is that one 


of them you distributed? 


A. 


Q. 


A. 


Yes, I did. 
And do you recall where you distributed that handbill? 


At the north gate out there. Distributed them out as guys 


come out of the shop. 


Q. 


And do you recall -- strike that. 


Could you state whether,or not when you were distributing 


that handbill you saw any members of supervision? 


Yes. I seen Karl Hoover. 


Would you state how cis came about? 

He went out that gate to go home. 

And what if anything happened after that? 

I went to atiat and he wouldn't take it. 
And do you recall what time of day this was? 
It was after 4:30 in the evening. 


And when did work get out every day? 


4:30. 


45 . 
Q. Now, you stated that you were discharged on September 5th; 


is that correct? 
Yes. 


Did you go to the plant the next day and get that answer? 


Yes, I did. ; 
Did you distribute any handbills that day? . ~ 


Yes, I did. 


I hand you what we are going to mark as General Counsel's 


Exhibit Number 13 -- 2 | 
(Thereupon, the document referred to ; 


was marked as General Counsel's 
Exhibit No. 13 for identification.) ° 


* eK 


.-- and ask you if you distributed that handbill? 3 | 
| 
I did. 
And do you recall what time of day you passed that out? | 
Tt must have been around 5:00 o'clock in the evening. 
And where did you distribute that one? 
There at the north gate there and give it to several people. 
A Now, directing your attention to that date did you see ‘any 
members of supervision? a | 


I saw Karl Hoover again, 


A 
Q. And what happened at that time, if anything? 
A, 


J tried to hand one to him and he just drove on out. 


Do you know Mr. Hussey? 


Yes. 


And did you see him that day when you were handing them 


A. Him and two or three other guys in a car heading back 


to the office and I seen them go by. 


MR. STIEGLITZ: I move for the introduction of General 
Counsel's Exhibit Number 13. 
- ‘TRIAL EXAMINER: General Counsel's Exhibit Number 13 
is received. 
(Thereupon, General Counsel's Exhibit 


No. 13 for identification, was received 
in evidence. ) 


* * 
Q. (By Mr. Stieglitz) Mr. Newby, you worked on the roof 
crew. Is that also called the metal top crew? 


> ayes: 


Q. Now, how many men were working on that crew during the 


" summer of "67 when you had a full crew? 
A. Six men. 

Q. And directing your attention between March and November -- 
strike that -- between ‘the périod of time of March to the last 

day you worked how many men did you have on your crew when - 
you had everyone there? 

A. Six. . 

Q. Now, going back to 1966, during March COREE, Thanksgiving 


time how many men did you have on your crew when everybody 


reported in? 
A. Six. 

* 
Ox Directing see attention to this year of 1967, from March 
up until the time you last worked for the company were Sonn any 


times when a man was absent on the roof crew? I 
| 
| 


Yes. 


Now, were there times when your roof crew worked with 


Yes. 
During this period? 


Uh-huh (indicating the affirmative. ) 


And at these times were there six men on that ‘crew? 


Usually six men at all times. Sometimes there were men 


absent and we wouldn't get no replacement. Soe 


Q. Now, during this period time now March to the time you left 


the company were, state whether or not there were any instances 
| 


where you had to work with a five man crew? | 

A. Yes. 

Q. On those instances, did you receive a replacement each time 
7 

to make six men? 

A, No, we did not. 

Q. Do you recall ever recéiving a replacement when you were 


down to five men? = ; ! 
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A. Not very often did we get a replacement. 


Q. During this time when you were working with a normal six 
man crew were there any times when you had less than five men 
report that day? 

No, I think we worked one time with four men. 

Can you recall when about that was? 

I believe when the employees were all on vacation. 

Did you work with four men? 

Yes, we worked with four men. 

Do you recall what time of year this was when the men were 
on vacation? 
A... July. 
Q. Were there any times during the summer when you had 


less than four men? 


A. Yes, one day two guys went home at noon and we only three 


men up there in the afternoon. 
And did you get any replacement that day? 
There was one kid that come up and worked in the afternoon. 
To bring this crew to four? 
Yes. There were four men. 
Do you recall who those people were that went home in 
the afternoon time? 


A. I think it was Bill Bauer and Dock Ringler went home. 


Q. You mentioned Dock Ringler. This is the past last summer? 
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| 


A. Yes. 
Q. This Dock Ringler, is that Frank? Is that his real name, 
do you know? | 
A. Yes. 
- Now, do yourecall the day of the fire? 

Yes.” 

Do you recall what day of the year it was? 

It was in "67, 30th of August. 

* * * 


Now, did you work the day of the fire? 


A. The fire broke out right after we went back to work after 


dinner and they come and told us that there was a fire and we all 


went outside and stood out there and watched it. 


| 

- You worked that day then? 
Yes. — 

Do you remember what your wage rate was at that time?, 

I 


Two and a half dollars an hour. 


What did your rate run before, do you recall? 


A dollar seventy-five. 


And did you get any increases? 


Yes. 


ot a a ee 


And how many increases did you get, do you remember? 


* KK 


I think it was three. 
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Q., Well, after you were there a certain period of time did you 


get an automatic increase? i 
Yes. 
And then after that did you get further increases? 
Uh-huh (indicating the affirmative). 
And that would make two dollars and fifty cents? 
Yes. 
When was the last increase you received, do you recall? 
I think it was in January the 30th? 
Of what vear? 
*67. 
Now, you testified that when you went to work on the day of 
the fire now many men did you have on your crew then? 
A. Six men that day. 
Q. Now, directing your attention to the week of the fire, do 
you recall how many hours a day you were working? 
Nine hours 2 day. 


And the week before 


Now, goin 


eeting celled by the company? 
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A. Well, the meeting was held there by the superintendent's | 


office and Hussey was talking and he asked the superintendent if | 
they thought they could get anybody to go back towork by Friday a 
the superintendent said no and so they set it up for Tuesday the 


way I understood it. Try to get back to work on Tuesday the way 


I understood it. 


** 


Q. Now, was anything said during that speech about what would 


happen if you didn’t come in the next time they started work? -|- 


ie No, there wasn’t. : | 
; 
Q. Now, directing your attention to the period right after that 


meeting then during the period of the same day did you have a 
conversation with Karl Hoover? 
A. Yes, I did. 
Q. Would you tell us how the conversation occurred and what; 
was said during the conversation and everyone that was present? | 
A. I went up to him and I asked him if they had any work to 
be done I would be home and all they had to do is call me and I 
would come into work. 2 
| Was there anyone else present there? 

Rapp was standing right there beside me. 

And was that Floyd Rapp? 

Right. | 


And did he have a conversation there in your presence with 
| 


Hoover? 

A. Yes. Hoover asked him if he wanted to work and Rapp said, 
"No, that he was single and to let the married men work." 

Q When did you talk to him, before or after it happened? 

A. . After it happened. 

Q And did Hoover answer you? 

A He didn’t say anything. Just hunche< nis shoulders up and 
didn't say anything whether he would call me or whether he wouldn't 
call me. 

Q. Now, directing your attention to the following Tuesday after 


‘the fire, September 5, did you get a call from the company? 


No, I didn't. 


Did you try to call the company? 

Yes, I tried to, but my phone was dead. 

What time did you try to call the company? 

I tried at 8:00 o'clock in the morning and my phone was out. 
Do you have a private phone? 


No, I have a six party line. oe ae 


A 

Q. 
A. 
Q. 
A. 
Q. 
A 

Q. 


Have there been any eccasions when the receiver has been 
left off the hook by emer party? 

Yes, there has. 

And what has happened in such an instance? 


The phone is just dead. 


‘Now, directing your attention to that morning did you attempt 


to call the company again? | 


A. Yes. I tried four or five times to call the company and 


every time I[ picked the phone up it was dead. | 


Q. Okay. Now, did you call the company that day successfully? 
A. Yes, around 2:00 o'clock in the afternoon I finally picked! : 
the phone up and it was working and I ‘called the switchboard 
operator and asked her if they were working and she said, "Just. 


| 
wait a minute and I'll get a hold of somebody that knows something. " 
eee 
Q. All right. And after that did you receive a call from the 


i 

5 : i 

company? 1 = : : BG 
= Tin | 

| 

| 


A. About ten minutes later, Charlie Warren called me. _ 


1Q: All right. Would you tell us now everything that was said 

during that conversation with Charlie Warren? _ Pe: | 
A. Well, I picked the phone up and said, "Are you working, ' 
and he said, "Yes." AndI started calking to him and then he ! 
turned around and told me that my card had already been oullled.| 
And we talked there for awhile and I said I would be in in the morning. 

. Was this in the conversation? - ie | 


I just told him I would be in on Wednesday morning. © __ 
ve 


Did you ask him any questions about your card? eas 


I asked him why they pulled the card. 


And what did he say? - 


I went in the next morning. 


; | 

He said they had orders to pull it and then he hung up and 
= | 

| 

| 

| 

| 

| 

| 

i 
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Q. __ -Let’s go back to|the conversation on the phone. Did he 


say anything do you recall about replacements? 

A. Yes, he said he had four men ready to go to work that 
morning. i 

Q. And what did he say about the four men? 


A.  . He said they had four men ready to go work and a replacement for me. 


Q. . Did you tell him why you tried tocall the company and why 


you called them. 
A. I told him I wanted to find out if they was working. I wasn’t 
sure if they were going to rope or not on Tuesday. 
Q. Now, directing your attention to the next day, Wednesday, 
September 6, you went into the plant? . 

Yes. 

And what time did you get there? 

Around a quarter to seven. 

Was your time card in the rack? 

No, it wasn't. 

And then what, if anything, did you do that morning at first? 
A. I sat down and was talking to the men there and pretty soon 
Karl Hoover come up and said that the superintendent wanted to 
see me. I said where is he and he said that he was in the office. 
So I went in. 


Q. And did you have any conversation with the superintendent, 


that is Charles Warren? ’ 
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Charles Warren. 


Did you have a conversation with him in his office? 

Yes, I did. 

All right. Now, would you tell us what you said to him and 
what he told you? | 


A. I went in there and sat down and I said my phone was out 


of order and I couldn't get a hold-of the factory until 2:00 o'clock 


in the afternoon and if I knew they was going to work I would have 
os 
been in that morning. i | 


Q. Do you recall if anything else was said? 
A. Well, I told them I had a little upset stomach and that if I 
had knéw they were going to work I would have been in anyhow. | 
Q. Do em if anything else was said? ‘ 


A. Well, he said, I said I wanted to see Weaver and he said, 


the word is final," and the way he talked to me he wanted me to 


leave, you know, and not see Weaver. 


~ . a | 
Q. All right. Now, going back to this conversation, do you | 


Mr. Warren? 


i 
recall if anything was said about your time card either by you or 
| 


A, All he said was they just pulled. my card on account I didn't 
rir | 


report in. a : yl aes 2 ks 


- 


Q. And then what happened, if anything, after that conversation 


with Warren? ; | 


A. After that he got up and went out into the plant and I sat 
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there and waited on Weaver until he come ina little after 9:30 


before he fone in. 

Q. Did you have 2 conversation with Weaver? 

A. Yes, him went out with someone in the office and talked for 
three or four minutes. 

Q Now, tell us if you can, what you said to him and what he 
said to you? 

A. Well, I asked him why he'd pulled my card and he said 
because everybody had been to work that morning. Everybody showed 

up for work and we talked there three or four minutes and he said 
I was done so I parted back into the office and he wanted to know 
where I was going and I said I was going to get my tools. Sol 
went back in there and Charlie Warren followed me and went back 


to the factory and got my tools and left. 


Q. Now, during that morning you were in the area of Mr. 


Warren's office did you see Mr. Hussey? 
A. Yes, I did. He walked through there and as I was sitting in 
the office. ; 
Now, was this before or after you saw Mr. Weaver? 
Before. 
And did you talk to Mr. Hussey that day? ° 
No, I asked the switchboard operator if I could talk to ee 


and she went back to his room and she came back and said he 


didn’t want to talk to me. 
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Q. Now, directing your attention to-the time when you went 


back to get your tools from Charlie Warren, did you have any 
conversation with him? 

A. Yes, he warned me to get out of the building right away. 
Q. Did Mr. Warren say anything to you? 

A. He didn’t say too much, just went in there to get my tools, 
just told me to leave right away. 
Q. You left the plant that day? 
A. Yes. 

Q. . Now, since that day have you ever received anything from 
the company other than a check? ; 


A. No. 


Q. Now, after that day that you went in to the plant and talked 


to these people, September 6, did you return to the plant after that? 
ans | 


A. Yes, I did. eee a 


Q. All right. Would you tell us when you returned to the plant, 
what happened at that time, and who you saw? = 
A. I came back down in there, went up on the staff and talked 
to the roof crew, and then I got down and went over and talked to | 
Marty and told him I wasn't working and everthing and I was jost| 
getting about ready to leave just standing near the roofs and Karl 
Hoover looked down that way and he turned,went over, I suppose | 


he went over to the superintendent's office because pretty soon here 
| 


comes the superintendent and told me to get on out of the building. 
e I 
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Did he mention Hoover's name? 


No. 


Pr Pe 


Who was Marty? ' 
That is the head of the union. 
Do you know his last name? 
Graft. 

Is he in the building? 

Yes, he is. : 


Where? 


Sitting back there. 


The gentleman in the white shirt, former manager? 


Right. 


Now, you mentioned superintendent, who was that? 


A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q 

A. 
Q 

A. 


Charles Warren. 
"No. Maybe you misunderstood me. Did you mean Mr. 
Weaver? 


A. Yes, I got to talk to him one time. 


Do you know what job he has at the plant? 
I don't know what job. I'm not sure what job he has. 
Now, directing your attention tothe year 1967 
from January up until the time of your discharge, were you ever 
absent? 
A. No, I wasn't. 


Q. Now, going back to the-day you came back to the plant and 
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talked to Marty, did Weaver say anything to you? | 
| 

| 

| 


A. No, he didn’t. 
Q. Now, during this past year, 1967, from January until the | 
time of your discharge, were you ever late? 


A. No. 


Q. Now, during 1966, were you ever absent without somehow 
notifying the company? 
“A, No. I let the company know when I was off. 


Q. And during from January back to the time you started were 


you ever late without notification to the company? | 
| 
A. Not that I know of. 


Q. , Now, could you state whether or not at the time you were! 
employed had you ever missed any work without calling in to the \° 


| 
company or notifying them that you were going to miss work other 


than the day that we are talking about, the day you were fired? | 

A. Yes, I got off three or four times early and I called Hoover 
and he okayed it. One time I got off early to go get my wife. One time 
I left at 3:30 and I got an okay from Karl Hoover and he said go | 
“ahead. 


Q. Now, these times you just testified to, these were times 


when you left work early; is that correct? 


A. Yes. 
Q. And had you notified anybody at this time? 


A. Yes. 


Q. 
A. 
Q. 


Whose that? 
Karl Hoover both times. A 


Now, let me ask you this question; from January anytime 


you were there other than the day you got fired were there any days 


that you missed work without telling thé company you were going 


to miss work? . 


A. 
Q. 


work? 


No. 


“Were you ever warned by the company about missing any 


No. 
Were you ever disciplined by the company for missing work? 
No, I was never disciplined by the company, no. 


Were you ever warned you were going to be fired for missing 


For failing to report in? 

No. 

I mean by anyone from supervision? 
No. 


Now, did you ever get a handbook when you hired in with 


e rules and regulations? 


No, I didn’t. 
Have you had a handbook with rules and regulations? 


No, I haven't. 
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Q. Have you ever gotten any literature from the company 


describing rules and regulations about absenteeism or missing 


work? 
No. 
Have you ever received any literature from the company | 


about missing work or failing to report in? 
A. No. A 

Q. Now, since that two days:you were fired, were you ever — 
rehired by the company? 


No. 


Have they ever asked you to come back? 


- 


No. 


x # OX 
CROSS EXAMINATION 


-(By Mr. Shea) 


63 Q. And you were the only person around the plant wearing 


union buttons? 


A. No, there were three or four of them that wore union 


buttons. 


They just wore them openly, didn't they? 


Yes. 


| 

| 

| 

| 
Q. Mr. Ted Auer didn't have to come around the coach and ger 


a glimpse of it, did anyone ever object to you wearing your union button? 
| 
| 
| 


No. 


A number of them wore them; isn’t that correct? 


Q 
A. Yes. 
Q 


And during that period of time you said youtalked about tie 
union on the job and during working hours; isn’t that correct? 


A. Yes. 


MR. SHEA: The point I'm making, Your Honor, we have 
had a situation here I want to show the evidence is redundant in 
the representation case in this connection union interference. No 
interference, no letters, no handbills, no aos. no requests 
anything from the ay in connection =n ; > 

TRIAL EXAMINER: There is no claim from the General 
Counsel there was an interference of the election. 

Q. (By Mr. Shea) Mr. Newby, you’ were the only person handing 
out handbills? | 

A. No. There are alot,there TSE have been seven or eight of 
them handing out handbills. 2 

Q. So there were seven or eight people handing out handbiils? 

A. Yes. 

Q. This went on from prior to the election back 1966 right on 

through the day of your discharge; is that correct? 

A. That is right. j 


Q. * Actually there were more than seven or eight. Actually 
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there would be ten, fifteen people or more handing out? | . 
A. I suppose all the union members hand out handbills. Arbol 
8 or 9. | | 
Q. And there was no attempt by any of those people to hide the 


fact that they were handing out handbills were there? 


A. No. ‘ . = | 


Q. Mr. Newby, going back before the fire, the day before the 


fire and the day of the fire during your employment at Liberty | 
Coach Company were you ever individually singled out and treated 
in a way of second class citizen or anything like that? 
A. No, I wasn't. | 
Q. Mr. Ted Auer always oneal you graciously, didn't he? | 

MR. STIEGLITZ: Objection. 9 + 

EXAMINER: Objection overruled. | 

Yes. | 

He never threatened you in any way, shape, or form, aid he? | 

No. if i | 

: tn other words, you never failed to have security in your employment 

at Liberty Coach up until the time you were discharged, is that | 
correct? 

MR. STIEGLITZ: Objection. 

TRIAL EXAMINER: Objection overruled. 


No objection as far as I know. 


You had no feeling of insecurity as far as your employement? 


71 


64 
A. - No, but the only thing I come up against if I work all year . 


and miss one day of work and then I get fired. 


x * * 


Q. How many men are required in your production line, rolling 


“top coach and things like that, how many are required on the roof 


in your opinion? 
Joka Six. 
That is what should be up there? 
A. Yes, to get the work done and get the coaches out. 
Q. ° But the problem has been your are aware of the fact that the 
company has a very substantial turnover every year for the past 


two or three years; is that correct? 


But you do know that six is the required number? 
Yes. There should be six up there. 
Is that an easy job or a hard job? 
f didn’t figure it was a hard job. 
- If it isn’t done or accomplished it slows the whole line Sour 
doesn't it? 


A. Yes, it does. 


* eK 


Q. Now, going back to September that was the date September 


30 of the fire on Wednesday? 


Yes. It was on August 30. 


On August 30, Wednesday, you left Liberty; is that correct? 


> OP 


Yes. 
Did you come back around the plant on Thursday? 


No, I didn't. 


PP © 


On Friday? 
No. 


On Saturday? 


No. 


QP 2 P 


On Sunday? 


No. 


= 


On Monday? 
No, I wasn't around on Monday. 


Where were you? 


Home. Iwas home all them days. I told Hoover if he needed 
| 
someone, I would be home, call me. 


Q. , You didn't go on vacation? | 
A. No. oe | : 
Q. Weren’t you told, Mr. Hoover told his group of people that 
if anyone wanted to take a chance on working on Thursday that they 
should come in? | 

A. He didn't tell me that. 

Q. Did you talk to any of the men from Liberty over the week -end? 


No. 

Never saw any of them? 

No. 

Never talked to any of them? 


No., I didn’t. 


Q. Did you normally drive alone or was somebody else with you 
when you came to work? 

A. Generally I was by myself. 

Q. You never drove, who would you drive with if you didn't 


drive by yourself? 


A. I always drove my own car whenever I went to work? 


Q. Did you pick anybody else up and take them? 
A. There for a while I picked up, Fidler up and hauled him 
to work for a while. | 
Q. And did that situation continue up until the fire you picked 
up Fidler and take him to work? 

Yes. 

What time would you leave the house? 

Oh, about quarter after six. 

And you would get to Fidler's house about what time? 

Oh, about 25 after 6. ; 


And did you have coffee at his house? 


No, he'd come right out we went right on the way. 
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And this you did every day. during that period? 


Yes. 
Before the fire? 
Yes. 


And on the day of September the 5th, which was Tuesday, 


did you go to Mr. Fidler's house in the morning? 

A. - “No, I didn't. | 
a Why not? | 
A. Well, I understood it it wasn't sure whether they were going 


back to work on Tuesday or not. ~ 


You didn't bother calling Mr. Fidler? 


7 


No, I couldn't call. My phone was out of order. 


But you testified you tried *o call Liberty at 8:00 o'clock? 


Yes, the phone was out. 
What time is the starting time at Liberty? 


7:00. 


_ And you ordinarily would have left your house then at 6:00? 


A little after 6:00, yes. | 


Q 
A 
Q. 
A 
Q. 
A 
Q 
A 
Q 


But you didn't make any attempt, what time did you get up 


that morning? 


A. I got up around 6:00 o'clock. 
Q. What did you do when you got up? | 
| 


A. My wife was up and she went to work and I worked around 
the house because I wasn't sure whether they were going back to. 


But you didn't call Fidler? 
No. 


Or anybody else? 


To see if you were going back to work that day? 


Yes. 


Q. Weren't you going to be a couple hours late if you waited 
until 8:00 o'clock to make the call if they were going back to work 
that day? Or didn't you care? 

A. Well, yes, I cared, but I was painting on my house and time 


slipped by and I didn't realize how late it was and it was 8:00 o'clock 


when I tried to call them, the phone was dead and I tried four or 


five times after that and it was still dead and finally at 2:00 o'clock 


in the afternoon that’s when I picked the phone up and got through. 
Q. You were painting on your house? 

A. Yes. 

Q. And you went in from painting on your house to pick up 
the phone and call Liberty? 

A. Yes. 


Q. But the phone was dead, right? 
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Yes. 


So you went baék out and continued painting? 
Yes, andI came back in about a half hour later and it was 
still dead. | 
Q. , And then you came back in and went back out to paint? 


Yes. 


| 
|. 
| 

| 

| 
le 
| 

| 

| 

| 


And you came back in again when? 


| 
About a half hour I suppose and tried to call in and it was still 
| 


And then you went back out painting, right? 


Yes. | 
Came back in again? | 


Yes. I tried about four or five times. Tried to get through 
and the iine was always dead. | 
Q. What time did you go out to do the painting in the first place? 


A. Oh, I suppose around 6:30, a quarter to seven. | 
| 
| 


Q. And what part of your house were you painting? 


A. I painted my whole house. I painted the whole house this) 


| 
last summer. | 
| 


Well, had you done any painting the day before, Sunday? | 


No, cause we was gone. 3 
Where were you gone? 


We was over at our friend's house. 


*Where does your friend live? 
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A. Right over about a mile from us. We went over there for 


dinner. 

What about before dinner? 

No. 

Did you paint it on Saturday? 

Yes, I painted a little on Saturday. 

Did you paint some on Friday? 

Yes, when I was off. I was off on account of the fire. 

So how much of your house did you have left to paint es 
Tuesday? 


A. Oh, I was just about done. I only had the back part to paint. 
Q. So how many hours worth of — did you have left on ; 
Tuesday morning when you got up that morning at 6:00 o'clock or 
whatever? } 

A. Oh, I'd say three, four hours of work. 

Q. So when did you finish that work? 

A. I painted the rest of the house that day but I still couldn't 
get through the line. 1 finally picked it up and it-wasn't dead. 

Q. What time that day would you say you finished the painting? 
A. Oh, I'd say about 11:00 o'clock. 

Q. And how did you stomach feel at this time when you were 
doing this painting? . 


A. It hurt a little but I was still able to go ahead and work.. 


Q. In other words, you didn't have a stomach condition that 
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was bothering you to the point that it would interfere with your 


work or cause you great discomfort or anything like that when 
you were working? 


A. Not that much, no. 


Q. You weren't really sick then were you? | 

A. I really wasn't sick. I could have worked if I'd knew they 

was going to work I could have worked. | 
Q. Well, not only that, when you Were home and painting you 
had a choice between not working and taking it easy. Under your 
condition you still went out and painted, isn't that correct? 

) AS Yes. E 
Q. With no poosrens reason, apparantly, to do so because yl 


only had a few hours work left; isn't that right? 


Right. 


Have you ever received any warnings? 


No. 


a4 | 

: 

When you first called in to Liberty on the Sth would you state 
: | 


| 
the time again, the Sth of September? 
A. Around 8:00 o'clock I tried the first time. 


When did you finally get through according to you? 


Q 
A. Around 2:00 o'clock in the afternoon. 
Q 


Who did you talk to then? 
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I talked to the switchboard operator. 


And what did you ask her? 

I asked her if they was working and she said she would have 
to get a hold of somebody that knows and about ten minutes later 
Charlie Warren called me back. 
Q. Well, didn't, during this period of time couldn't you have 
taken, why didn’t you take two wince out and go down and see 
whether Liberty was working? 
A. I really didn't think about it. I was working around the house 
there and it just kind of slipped my mind. 

Oe * 
Every day, you have never missed any work at Liberty? 
Three or four times in my whole life I ever missed. 


* KOK 


TRIAL EXAMINER: The testimony is in 1966 whenever 


you were absent you had notified the company of your absence? 
THE WITNESS: Yes. 
(By Mr. Shea) Were you ever sick? 
Not very often, no. 
If you were, you called in is that right? 
Yes. 
You knew that was the rule didn't you? 
Yes, I did. 


Do you recall Mr. Hussey, in August of 1967, when he spoke 
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i 
to all of the employees that it is not going to be like Grand Central 


Station, your all going to have to get in here on time, youzall going 
“to have to give your notices if, of your absence?. 
I was there at the meeting. 
And you recall that specifically in August of '67? 
Yes. 


You do recall Mr. Hussey asking the superintendent if he: 


couldn't get the plant back in production by Friday; is that correct? 
. = | 

A. Well, he couldn't, said he couldn't. : Ssh 

| 


Q. It was obviously Mr. Hussey said that he could; isn't that 


correct? 
A, Yes. 


Q. And you, did know didn’t you that many, many men were 


working there night and day to get that plant back in production? ; 
A. "Yes, I asked to work. us | 
Q. No, you said if you want me call me; isn’t that correct? : 
A. Yes, I told Karl Hoover that if you want me I'll be home | 
and all you have to do is call me and I'll be in to work. 
Q. All right. But you knew that work was going on; isn't that) 
correct? 

A. * Yes, I knew they was working. 
Q. And you knew the objective was to be back at work Tuesday 

r j 


morning; isn't that correct? 


A. The way I understood they wasn't so sure they were going, 


to make it or not. 


Q. You didn't know whether they were going to make it is what 


you said but you knew what the objective was to make it; isn't that corrgct? 


A. I wasn't sure. 1 wasn’t sure whether they'd make it or not. 
Get back in operation or not, nobody let me know if they was back 

in operation OF not. ; . 

Q. Do you know of any other employee who had the same 
impression that you had that they were not to come in unless called? | 
A. None that I know of offhand. But it was a‘Tuesday morning 
and there was a man off that wasn’t there. 7 

Q. You weren't there Tuesday morning were you? 

A. No. 

Q. You know of nobody that had the-understanding you had; is 
that correct, to your personal knowledge? 

A. Not that I know of. 

Q. You did know Mr. Hussey had numerous talks out there, 

hadn't he, or several at least, on slowing the progress of production? 

A. Yes. 

Q: And you knew the work wasn't getting through there and there 
had been a lot of talk back and forth about business being down and 
things of that nature due to production loss; isn't that correct? ; 

A. . Yes, I heard that. 


Q. You knew then, that Mr. Hussey talked about cancellation 


of orders because of loss of production? 


I heard him say it. 


You heard him talk about slow downs in the production. line? 


MR, STIEGLITZ: Objection. 


TRIAL EXAMINER: Objection is overruled. 


I never slowed production down. 
The production line was slowed down wasn't it? 


Not that I really know of. I always done my job when I 


was there. 


Q. There had been gaps after roofs and after these other operations 


right? There had been problems in getting the productions out, © 


slowed down because of lack of experience, people, other things 


A. The guys, new guys there couldn't get the production out. 
You get a bunch of new men on the job you can't get it to work out 


Q. That is something else again. You knew that there were : 

new men on these jobs and you knew there were problems that a ey 
TRIAL EXAMINER: I think you have established or at ledst 

you'vesindicated that the company has had production problems | 


for some time prior to Labor Day. 


REDIRECT EXAMINATION 
Q. (By Mr. Stieglitz) Other than the day after Labor Day 
during 1967, from January until the time of the fire, did you have 


any missed absences from work? 


A. No. 
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Q. Now, since you've been there other than this time after 


the fire, how many times did you miss work not because you teft 
early but because you didn't come in in the morning? 

A. One time. I had some business ~ take care of and1. 
wouldn't be in for a couple of hours late. 

Q. Did you go to work that day? 

A, Yes, I did. 

Q. Now, were there any days that you didn’t work at all 
during the time you were there? 


Not that I know of, no. 


What about the year 1966? 


Well, there was a couple three days I was off. 
Are those the ones you testified to about? 


Yes. 


MR. SHEA: We'd like to submit a letter from the UAW 
committing us on our election. 
TRIAL EXAMINER: We have not had that in the record 


so whatever it may be worth I will give neither of these background 


things any weight whatsoever. 


FLOYD A. RAPP, 
was called as a wimess by and on behalf of General Counsel, after 


having been first duly sworn, was examined and testified as 


91 follows: 
. DIRECT EXAMINATION 
(By Mr. Stieglitz) 
* eK 
96 Q. (By Mr. Stieglitz) Do you know ifYoder came in the day | 
after Labor Day? ; 
Came in after Labor Day, no. 
Do you know why he didn’t come in? 
He was leaving for another trip. 
When did he leave? 
His last day was the day of the fire. He was planning on quitting 


that week anyway. 


Q. Now, directing your attention to Tuesday, the day you | 


| 
returned after the fire, how many men were on the roof crew then? 


Three. 
Who were they? 
Eli Yutze, Clyde Campbell and myself. 


And that day did you receive any replacements? 


Yes, we did. Two. 
Do you recall who they were? 


Elden Kemp and Lloyd Yoder. 


Had they worked for the company before?’ 


Not that I know of. 
What time did you start work that morning? 


7:00 o'clock. 


Or OP OP PP 


What time did Kemp and Yoder, if they did, come to your 


Moproximexelyie quarter eter seven I would say. 

“And do you recall how they came to your area under ie 
circumstances? : 

We were short of help and they were assigned there. 

Do you recall who brought them to you? 

Karl Hoover. 

Now earlier that morning, had you seen these individuals? 

Yes, I saw them three places ane I punched in. 

And who did you see then? 

Elden Kemp and Lloyd Yoder and there was another one and 
I suppose it was Larry Yoder. 
Q. Now, directing your attention to that day, Tuesday, Some 
many men did you work with? 

- A. Up until the Tuesday? Five men. 


98 Q. And on Wednesday, how many were working? 
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As far as I know we had five men Wednesday. 


And did you receive any replacement on Thursday? 
Leroy Whiteman. 


* ee 


Do you recall on Tuesday, the day you returned after the 


fire, the production the roof crew turned out? 


A. . As near as I know 10 and a half coaches were done with the; 


five men. | 
| 
| 
| 


Q. ° And if you could tell us how many coaches you did with a 


six man crew? 

A. It varies-in size but about 12. 
Q. And how many days had you worked the week of the fire, | 
many hours a day? ! 
A. Nine hours a day. : 
Q. How many days and hours were you working the week aft 


the fire? 


A, We worked five nine hours the week after the fire. 


Q. Now, going back to the on September 5, Tuesday morning, 
: eCard ; we 
do you have any occasions to observe the time/rack in the morning? 


Yes, I did. 


When was the first time you went to the time card rack? 


. 


| 
| 
After each coach. | | it 


Do you recall the first time you went there in the morning? 


Probably 7:30 or 7:45. 
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Q. And did you have occasion to observe the-out rack? 


A. Yes. ke 
Q. And what, if anything, did you observe in the out rack? 
Whose card was in the out rack? 
A. Willis Newby's. - 
Q. And would you state whether or not you observed anyone 
else's time card? | 

el didn’t notice any. 

All right. And then when do you have lunch? 

11:30 to 12:00. 

Now, before 11:30 did you go by the time card rack again? 


Yes. 


Willis Newby's card. 

Did you see any other cards? 

I didn’t see any. 

Where was Willis Newby's card? 


In the lower right side on the out rack. 


A. 

Q. 

A. 

Q. 

A. | 
Q. And did you observe anything at the time? 
A. 

Q. 

A. 

Q. 

A. 

Q. 


Now, after lunch did you go by the time cards and if you did 
when was the first time you went by fc rack? | : 
A. I.went, completed a coach.at twenty after twelve and his. 
card was still in the rack. 


Q. Whose card was that? 


A. Willis Newby’'s. 


This is at 12:20?. 
12:20. 
Did you see anyone else's card in there? 


I did not see anybody else's. 


Now, after 12:20 when was the next time you recall going 


to the time card rack? 


A. 
Q. 
A. 
Q. 


the time card rack? 


A. 
Q. 
A. 


Approximately 1:00. 
Were you alone? 
Clyde Campbell, myself, and Karl Hoover. 


And what, if anything, did you observe in the out rack or | 


Newby's card was gone. 


Now, did either of you have a conversation with Mr. Hooyer? 


Campbell asked Hoover what happened to Slim's card? That 
. | 


is his nick name. 


(Die (1 Gy Ne eh 1 (9) 


And what did Hoover say? 

I don't know what happened to it. 

At about what time was this? 

‘This was right at 1:00 o'clock. 

And after that did you go by the time card rack again? 
Yes, I did. 

And did you observe any cards in the out rack? 

No, I didn't. 


Now, state whether or not during that morning or afterno 
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up until the time you spoke with Hoover up until the time Hoover 


was confronted whether or not Amos Yoder's card was in the out 
rack? 


A, I nevér noticed it. 


Q. Have you ever been distributed while you've been employed 
there any rules by the company as to any disciplinary action of, if 
your absent, identification? 

A, I haven’t, no. 

Q. Have you ever received any rules and regulations from 

the company action if you failed to report in at a certain time? 

A. No, I haven't. : 

Q. Now, directing ‘your attention to 1967, have you ever been 


absent and failed to report and call in that day? 


Yes, I have. 


Would you please state when this occured? 


.1961 and this past year, Good Friday, 


Well, what happened on Good Friday, did you call the company? 


No, I didn't. 


Did you report in that day? 


No, I didn't. 


Dr DH &— O PF ODO PK 


What happened, if anything, after you returned to work the 
next day? 


A. Nothing. 
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Was there anything said to you? 


Not a word. 
Were you ever warned or criticized? . 


No, I wasn't. | 


Now, on the day of the fire, did you have a conversation | 


with Karl Hoover about work? , 


A. Yes, I did. 


Q. Would you please tell us then how the conversation occurred, 
| 
at the present, what was said? 
| 
| 


A. I walked past the card rack and he was standing there and 


he says Rapp, do you want to work? And I saidno. I would just | 
assume you pass it off toa married man but I said if you need © | 


help to give me a ring and I mone be glad to help and I just continued 


out. , 


Q. Was there anyone else there that you observed or talked i 
Mr. Hoover? | 
A. Willis Newby was right behind me. 
Did he talk to him before or after you? 
Afer 1 did. 
Would you please tell us the conversation that you know of that 


existed between Mr. Newby and Mr. Hoover? 


A. Mr. Newby said, "Karl, do you need any help?” Karl said, 


"No." L continued on out and I didn’t hear mention anything. 


Q. Do you recall Hoover addressing a group of employees | 


about working? 


No, I don't. 


Are you presently on a committee? 


Administrative committee I am. 


Do you recall when that was appointed? 


About the 26th of July. 


Was Willis Newby at the meeting? 


Yes, Willis Newby. 


Pr er OP CP 


Was Willis Newby appointed on that Soemnree elected? 
TRIAL EXAMINER: We have a document in evidence that 
shows he was on a committee. 
Q. I hand you a aees been previously marked and introduced 
into evidence as General Counsel’s Exhibit Number 6. Did you 
help to distribute that leaflet? 

Yes, I did. 

And do you recall when about that leaflet was distributed? 

It was right after certification. 

And state whether or not soniobseured Willis Newby 
distributing that handbill on that date? 
A. I know he distributed, I don't know what that day it was, I 


was at the east end of the building myself. 


Q. Did you see him that afternoon? 
A. Yes, he was at work. 


Q. Did you see him distributing? 
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A. No, I can't say that. 


Q. Did you see, during August and September, did you see 
Willis Newby distribute any handbills? 


* * OK 


CROSS EXAMINATION 


Q. (By Mr. Shea) Mr. Rapp, on the day of the fire you heard 


Mr. Hussey talk, isn't that correct? 

A, Right. 

Q. ’ And at that time Mr. Hussey said explicitly that he wanted 
to try to get back by Friday but we would probably have to shoot 


for Tuesday and then work 9 hours Tuesday, Wednesday, Thursday, Friday 


and Saturday, correct? ; | 


A. Right. | 
Q. And you showed up in accordance with his direction, isn't 
that correct? 7 | 
A. Yes, I did. 
* Ke 

REDIRECT EXAMINATION 
Q (By Mr. Stieglitz) Mr. Rapp, you have just been asked by 
the Counsel of the Respondent statements made in a speech by 
Mr. Hussey, would you please tell us everything you have heard 
about that speech, entire speech, please? 


A. He called us together, "Barring the fire and no flare up 


again I would like to go back Friday, maybe a little too close. We 
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Could get parts real fast and we've asked Mr. Charlie Warren if 


he posted next week’s schedule. we'll shoot for Tuesday, nine ‘ 
hours Tuesday, Wednesday, Thursday, Friday, and Saturday." | 
But definitely I didn't pastes whether we would go back. I 
figured on it myself. I really planned on it, but I wouldn't have 
bet on it 100% condition of ie Gee. : 

Q. Would you state whether or not Mr. Hussey mentioned anything 
any action would be taken to an employee if he did not come in 
Tuesdav? 


A. No. And he asked some of the foreman to have some of the 


fellows stay salvage coaches that was nearly completed in the lot. 


Q. Was anything mentioned by him about contacting people? 


A. Yes. "If we needed you we would notify you." 


* OK OK 


AMOS C, YODER, 
was called as a witness by and on behalf of the General Counsel, 
after having been first duly sworn, was examined and testified 
as follows: 
| DIRECT EXAMINATION 
(By Mr. Stieglitz) 
x KK 
Now, did you work the day of the fire? 
Yes. 


And on what crew were you on? 


Roof crew. 

* x 
Do you know this gentleman over here (indicating)? 
Yes. 
I want the record to show I'm pointing to Willis Newby. 
Did you work with that man? 


Yes. 


Now, prior to the fire did you tell anybody that you were 


leaving? 


Some of them knew, _yes. 

What did you tell them? 

I just told them that was ay last week? 
Was that the week of the fire? 


Yes. 


Directing your attention to the day after the fire on Thur. 


did you go back to the plant for any reason? 

A. Yes, I went back and got my tools. 

Q. And while you were at the plant, what, if anything, can 
tell us what happened when you went back to get your tools? 
A. Went in and got my tools and to tell Hoover I was quitting. 


I tried to get to Karl Hoover, my foreman. He was upstairs in the paint 
room. I started up the stairs and a man stopped-me anc told me Zicouid 


> | 
not go up there because they were tearing it down because of the fi: 
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He asked me what I wanted and I teld him I wanted Hoover because I was 
quitting. He told me I could not go up there so I told him to tell 
Hoover I was quitting 

Q. Did he say he would tell Mr. Hoover? 


Yes. 


A 
Q. Did you quit at that time? 
aA 


Yes. 
KR 
CROSS EXAMINATION 

Q. (By Mr. Shea) Did you say the week before the fire was 
going to be your last week; is that correct? i 
A. The week of the fire. 
Q. That was your intention, in other words, you didn't intend 
to work after that? c 
A. No. | 
Q. Had you told Mr. Hoover this? 
A. °* No, I didn't. ie 
Q. Had you told Mr. Hussey or the plant superintendent or. 
anybody? ; 
A. Nobody but just the group. 

Had you told Mr. Newby? 

I told someone, I don't know whether he knew it =n not. 


The group that you worked with pretty well knew it? 


Yes. 


| 
| 
| 
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You didn't come in for work at 7:00 o'clock on Tuesday then? 


No. 
It wasn't your intention to? 
Nope. 


That Tuesday following the fire, what time did you come i 
on Tuesday. 
A. I didn't come in. 
Q. ; On Tuesday? 
A. No. 
Q. It was after Tuesday that you came in. What day did you | 
come in to pick up your tools? 
A. The day after the fire. It was on a Thursday after the 
Wednesday of the fire. 
Q. I see. That week of the fire. I see. And who did you talk| 
to that day? Somebody ‘was at the foot of the steps. 
A. I don't know who he was. He was an Amishman at the 
bottom of the stairs. 
Q. He wasn't from supervision or anything? 
A. No. 
Q. You don't know his name or anything? 
A. 


No, I don't. 
** 


LLOYD W. YODER, 


was called as a witness by and on behalf of the General Counsel, 


after having been first duly sworn, was examined and testified 


as follows: 


DIRECT EXAMINATION 
KOH 
Q. (By Mr. Stieglitz) Mr. Yoder, have you ever worked at 
Liberty Coach? 

Yes, I have. ; 

Was it during this year, 1967? 

Yes. 

And could you tell us if you recall when you had a fire 
at Liberty Coach? 

No, I can't tell you the date. 

Do you remember the incident? 

Yes, I remember the incident. 

TRIAL EXAMINER: The fire occurred on August 30th of 
this year. 
Q. Now, during that week did you were you working at the 
company during the week of the fire? 

A. °* No. 
Q. Did you go to the company plant for any reason after 


the fire during that week? 


A. Yes, I was looking for ajob. I had looked at a couple other 


places too and I was kind of curious, I wasn't doing nothing that 
day and so I thought I'd look for a job. 


Q. Did you see any representative of the company to speak to 


you about a job? 

Yes, I seen Charlie Warren. 

And did you have a conversation with him? 

Yes. I asked him about a job and he did not definitely 
promise me. He says ifI come back at the next day he started | 
work he probably could possibly get me a job, but he made no 
promises or anything. ’ . 


Q. Did he say anything about when they would come back? 


A. Yes, he thought it would be Tuesday but then he couldn't 


promise me and I would see him personally and he said to check 
with the guys and make certain that it's Tuesday. 

Q. Did he say that it was definite that you would be hired 
Tuesday? 

A. No, not definite but he said it possible. Come in at 


7:00 in the morning and see me about the time clock. 


Q. Did he say anything regarding the fires setting back hire? 
| 


A. I can’t récall really. He said he was interested most any 
| 

time in experienced help. 

Q.° ~ And did you go to the plant on Tuesday? 


A. Yes, I did. 


* OK 
Q. (By Mr. Stieglitz) Did he teil you, going back to the 
conversation with Mr. Warren, definitely when production would | 


start? 
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A. No, he did not promise definitely. He said as far as he 


knew it would be Tuesday not an on the spot definite, oh, you know. 


« 


* KK 


- CLYDE S. CAMPBELL, 
was called as a wimess by and on behalf of the General Counsel, 
after having been first duly sworn, was examined and testified 


as follows: 


DIRECT EXAMINATION 


"ex 
Q. (By Mr. Stieglitz) Mr. Campbell, are you presently 
working at Liberty Coach? 

A. Tam. 

And.what position do you have? 

I work on the roof crew? 


Do you recall when you hired in? 


. 


February, "66, about the middle of the month. 


And how long have you been on the roof crew? 


Since I*ve been hired. 
And do you punch a time clock? 
I punch time clock. 


know “= 
And do you/what time.clock the roof créw punches, do 


Q. 
A. 
Q 

A. 
Q. 
A. 
Q. 
A. 
Q. 


you punch the same card? 
A, I punch the same clock, right. 
Q. | Which rack is that? 


A. It's the west rack. 
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And would you describe the time card rack physically. 


A. You have an in and out rack with a time clock in the 
middie and the out rack is the one on the far side of the clock, 
on the north side is the in rack. 

Q. And directing your attention from a period of time from 
March, 1967, who is your foreman there? 


A, Karl Hoover. 


Q. Now, directing your attention, do you recall when the 
fire was August 30th, 1967? 

Yes, I recall. 

And did you work that day? © 


Yes. 


How many did you have on your crew on that day? 


Six. 

Do you recall who they were? 
Yes, 

Please tell us. 


Willis Newby, Floyd Rapp, Ray Chupp, Amos Yoder, 


i Yutze and Clyde Campbell. 
And yourself? 
“ioht. 
And did you gd to work on the Tuesday after the fire? 


Yes. 


September 5, 1967? 

Yes. 

Were there any people on your crew that were not there? 
After I went to work there wasn't. 


And who was that? 


Pama PEms ce et ache 


t 


Willis Newby. 
Was Amos Yoder there? 
Oh, no. Amos Yoder and Ray Chupp were not present. 


Do you know why Ray Chupp wasn't in? 


Yes. 


POD eM ane 


. 


What was that? 


ye 


He quit. 

How do you know this? 

He told me he quit. 

Did he tell when he was quitting? 


The week-end of the fire. 


When did he tell you this? 
He told me several times. 


What week is that? C 


The week before the fire. 


And do you know what happened to Amos Yoder? 


He told me he was quitting. 


. 


When did he tell you he was quitting? 


ry 
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The week of the fire. 
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Q. Did he tell you this? 2 


A. —_He told me this on the day of the fire, he told me he wouldn't 
be back that he quit. | 
Q. And directing your attention to that Tuesday, did you wor 
on a three man crew all day? 


No. After the fire? 


oO ~P 


Yes, the Tuesday after the fire. 


No. 


(2 te 


Do -- Did you receive any replacements? 


Yes. 


Do you know who they were? 
Lloyd Yoder and Eldon Kemp: 
And had they worked at the company before? 


Not that I know of. 


A 
Q. 
A, 
Q. 
A 
Q. 


| 

And do you know, did they start work at 7:00 o'clock when 

| 

| 

they started work? ~ 
. No. 


Do you recall about when they started? 


> O > 


Approximately fifteen after seven. 


And who brought them up? 


ro 


Hoover, Karl Hoover. 


Had you seen them any that morning at all? 


ec anal ce 


Shortly after I crawled up on the roof for my duties I 


looked toward the time clock and they were standing at the time 


clock. 
Q. Do you have occasion to go near the time clock during 
the day? 

Yes. 

What would prompt this occasion? 

Each time we move a trailer there is a water fountain 
which is directly on the other side of the time clock. 
Q. Now, directing your attention to that Tuesday in the 
morning before lunch did you have occasion to go over by the 
time clock? 
A. Yes. 
Q. Did you have occasion to observe the clock? 


A. Yes. 


Q. Did you have occasion to observe the outside of the card 


rack, that’s the out rack? 


P 


Yes. 


© 


Did you notice any cards there? 


Yes. 


Whose card was there? 
Willis Newby. = 
And did you see any other cards? 


I did not see any other cards. 


foy i> fey Ve Od te 


Now, when was the first time you recall going by that 
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A. I went by several times. The first time I recall was 


at 10:20. 
And whose card did you see in the out rack? 


Willis Newby. 


o. 


State whether or not you saw Amos Yoder's card there? | 
I did not see Amos Yoder's. 
Could you state whether or not you saw Ray Chupp's card? 


I did not see Ray Chupp's card. 


PPP POP 


And.did roars the rack more than once before the lunch 
break that morning by the time rack? - 

After ten twenty you mean? 

-Yes. 


Yes, one more time at least. 


A. 
Q. 
A. 
Q. 


And did you see Newby's card in there? 


Newby's card was still in there. 


Was there another card there? 


I did not see any other cards. 


2 > © > 


Now, directing your attention after lunch did you make a 
trip by the time card rack after lunch? | 

Yes. 

Do you recall about what time that was? 

It was about 12:30. ' 

And did you observe thé out rack at that time? 


Yes. 


Q. 
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Would you state whether or not there were any cards in 


that rack at that time? 


A. 


Q. 
A. 


Q. 


Willis Newby’s card was in the rack at that time. 
Were there any other cards? 
No, I didn't see any. 


Now, after 12:30 did you have occasion to go back there 


again that afternoon? 


P 


° 


or PP 


Q. 
A. 
Q. 
A. 
Q 


Yes. 

And would you tell us when you went by the next time? 
Approximately 1:00 o'clock. I was not alone. 

Who eo you with? 

Floyd Rapp. 

Did you observe the out rack at that time? 

We observed the out rack at that time. 

What did you observe? 

There was no card in the rack. 


Did you have any conversation with any foreman or 


supervisor? 


A. 


Karl Hoover was standing by the time clock and I asked 


him what happened to his card and he said he did not know. 


Q. 


Now, after that conversation during the rest of the day 


did you go by the card rack? 


A. 
Q. 


Yes. ‘ 


Did you notice any cards in the out rack? 


A. No cards. 

Q. Now, directing your attention to this past year, 1967, 
had there been any occasions when youhave been absent from 
work and didn't call in? 

A, Yes, I missed one Saturday. 

Q. Do you recall when that-was? 

A. It was directly after the soning tournament. Here we 


was working six days a week and I missed a Saturday. 


e 


Who was your foreman then? 
Karl Hoover. 

* Did you call in and report? 
No, I did not. 
Did you call during the day? 
.No, I did not. 


Did you return the following week? 


I called the following Monday and returned. 
And was there anything said to you? 

Yes, they asked where I was. 

What did you tell them? 

I told them I was sick. 


And was there anything further said? 


A. 
Q.- 
A. 
Q. 
A 
Q 
A, 
Q. 
A, 
Q. 
A. 
Q. 
A. 


Nothing further said. 
Q. And were criticized or repremanded from anyone that 


day for not calling in? 


A. 


Q. 
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No. 


Now, Mr. Campbell, going back to the week you returned 


after the fire, September the 5th, Tuesday, Wednesday, and 


Thursday, how many worked on on Tuesday? 


A. 


Five. We started out with three men. Then they replaced 


them with two. 


Q. 


A. 


Q. 


You had five. How many did you have Wednesday? 
Five. 


Now, directing your attention to Thursday, did you 


receive any replacements? 


A. 
Q. 
A. 
Q. 
A 


(OM es ae cet ies Meat CRM Mat 


Yes. 
And who was that? 
Leroy Whiteiman. 


Was he still on the crew? 


Yes. 


And where did he come from? 

Side metal. 

And where is that in relation to your crew? 

Directly east of our crew. Theyre the next job to do. 
Did he work on roof tops before? 

Occasionally but not permanant. 

Occasionally was he a fill in? 

I don't know whether he worked on them before or not. 


Now, you told us about one time when you actually didn't 


; 101 
call in. Have there been any other times during the last year 


that you have been absent and you didn't call in? 
A. ~° Ican't possibly say. I’m pretty sure there were ona more 
time but I could not testify to that fact. | 
Q. Now, since you've been employed there have you ever 
been handed any published rules or regulations about company 
-disciplinary action if you were to miss work and not call in? 
A. No, sir. 

on 
Q. Were any notices posted/the board about not missing any 
work and failure to call in would have to answer to? | 
A. No. 
Q. Now, directing your attention to the day of the fire was 
there a meeting called by your company? 


Yes. 


You were at that meeting? 


Yes. 


Who spoke to you? 


Mr. Hussey: 


And would you tell us now what he told you? 
What he told the group? 
Yes. 


ee CO) p> Foy te doy > FO) 


° 


as : r - ~ | 
Well, it started out as Charlie Warren and the superintendent. 


He talked about being hack by Friday. He said he could get the 


| 
| 
parts reai fast and Charlie said he didn't think they could so | 
| 
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then they said something about coming back Tuesday and they 


talked a little bit back and forth. I couldn't recall the exact words 
and they said that they would try for Tuesday, their target 
was Fuesday. 

Q. And who said that? 

A. Mr. Hussey. 

Q. Can roo state whether or not anything was said to you 
.about absences on Tuesday? 

A. Nothing was said. 

Q.. Anything said to you that action would be taken if you 
didn't come in Tuesday? 

A. Nothing was said. 

Q. Was there instructions about reporting in to work on 
Tuesday? 


A. He just said the target was Tuesday is the way I understood it. 


Q. What, if anything, was said about the attendencé rules on Tue$day 


A. Nothing. 
Q. Now, directing your attention to Wednesday after the 
fire, did you work that day? 
A. Yes. 
Did you see Willis Newby that day? 
Yes. 
Did you see Charles Warren? 


Yes. 
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Q. Did you have conversation with Mr. Warren about 


Mr. Newby? 


A. Yes. 


Q. Would you tell us how that conversation occurred and 


what was said? 


A. It was back in the maintenance where we always have 


our break and it was between 9:30 and 9:35 Slim came in and 


he said, .""They let me go” and he tried to tell me something and | 


Mr. Warren in, "Let's go Slim," and that's when I got up and | 


said, "What the Hell's going on," he got fired and he said he 


didn’t call in and I asked him I said, "Alot of people haven't 


called in and they weren't fired," and he didn’t answer any questions 


he said, "Come on Slim, let's go,’ and that was the extent of our 


conversation. 


** 


TED NOLAN, 


was called as a witness by and on behalf of the General Counsel, | 
after having been first duly sworn, was examined and testified 
as follows: ~ 
DIRECT EXAMINATION 
xe 


Q. (By Mr. Stieglitz) Mr. Nolan, what position do you have 


with Liberty Coach? 


A. I'm international representative. 
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Q. And directing your attention to, the election was held 


by National Labor Relations Board at Liberty Coach October 28, 
1966, do you have anything, did they have an organizing campaign? 
Yes. : 
Were you in charge of the organizing campaign? 
Yes. 
Tell us whether or not Willis Newby was on any committees?” 
Yes. 
What committee is that? - 
Willis Newby was on the organizing committee prior to 
the election. 
Q. After the election? 
A. Willis Newby continued in the capacity of being a member 
of the organizational committee until the time that we selected 
an administrative committee. 
Q. Do you recall about when that was? 


July 27, 1967. 


Q. And between the election and the selection of this committee 


had you had any meetings? 

A. Meetings with some members of the organizational 
committee. 

Q. Were these announced meetings by ieaflets? ; 


A. What is the period again? 


Q. . From the time after the election to July of this year. In 
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other words, from the end of October up until July? 


A. Between the election and prior to the membership meeting | 
on July 27th there ners no formal meetings of the entire group. 
We had meetings with the committees. 

‘Mr. Nolan, do you recall the date of the fire? 


Yes. 


When was that? 


And do you recall the date that your labor organization 
seeked certification from the National Labor , from the company? 


I. The date of the document was August 15, the actual 


| 

August 30th, 1967. i 
4 | 

| 


acknowledgement of it wasn't until two days following that, August 17. 
i 
_MR. STIEGLITZ: Would you mark this as General 

Counsel's Exhibit 14 for identification? | 
(Thereupon, the document referred to 
was marked as General Counsel's 
Exhibit No. 14 for identification. ) 

Q. I hand you what has been marked as General Counsel's 

14 and ask if that appears on your record? 

A. Yes, it was. 

Q. And was that, do you know the date that that was 

distributed? 

A. This was distributed on July the 26th. 


Q. And was there a committee meeting on the 27th? 


A. There was a committee meeting on the 26th. It was 
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a membership meeting on the 27th. 


Q. I see. And where was this distributed, if you know? 

At the plant gates and in the parking lots. 

MR. STIEGLITZ: I move for the introduction of General 
Counsel's 14. 

MR. SHEA: No objection, Your Honor. 

TRIAL EXAMINER: General Counsel's Exhibit 14 is 


received. 


(Thereupon, General Counsel's Exhibit 
No. 14, for identification, was received 
in evidence.) 
Q. . Lshow you now General Counsel's Exhibit Number 6 and 
ask you if you recall the date that that was distributed? 


A. That was distributed the week of August the 21st, I assume 


it was distributed on the 22nd of August. — 

Q. Now, I've shown you these two documents, General 
Counsel’s Exhibit Number 6 and General Counsel's Exhibit Number 
14, now from a period of July 26, to the time of the fire, which 

is August 30, were any other leaflets distributed by the union? 


Not to my knowledge. 


Were there any other nandbills that was distributed? 


Not to my knowledge. 
Now, going back to the meeting of July 26, 1967, did 
Willis Newby attend those meetings? 


A. We had a committee meeting on July 26, 1967, which 
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Willis Newby was present, also July 27th, the membership 


meeting. 

Q. Now, going back to the question I asked before on the 
two handbills that was distributed from a period of time that was 
July 26, 1967 to August 30th, 1967, I don't know if I recall if 1 


stated the year? 


A. I assumed you were speaking of 1967. 


* * OK 
MR. LANKER: At this time, Your Honor, General 
Counsel would like to offer into evidence what has been marked 
for identification as General Counsel's Exhibit Number 15 
together with the stipulation which I will propose may be stipulated 


between the parties hereto that General Counsel's 15 is 2 composite 
| 


which shows the number of persons and the names thereof who 


missed work during the days Tuesday, Wednesday, Thursday, 


Friday of the week commencing.9/5 or it is the Tuesday commencing 


9/5/67 and that this composite covers all time cards, approximately 
| 

200 employees, production maintenance employees at the time | 

indicated on this deposit. There are certain persons who have | 


| 
designations opposite their names, for example, on the first sheet 
| 


| 
of this composite J. Pensinger has the entry "Watchman" opposite 
| 
| 


his name and also on another sheet. This indicates that man is 
| 


obviously a watchman also another explanation is that where the 


entry eppears on the same line of certain persons, the entry 
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being “Out new hire” this indicates that they were a newly hired 


employee therefore they should not probably be considered by 
the Trial Examiner as in the composice. Together with that 
stipulation on General Counsel's 15. 

MR. SHEA: We are stipulating. We are not agreeing to 


the materiality or relevancy of that I believe is what you wanted. 
142 General Counsel wanted it. 
MR. LANKER: That is correct. 
TRIAL EXAMINER: General Counsel's 15 is received. 
(Thereupon, General Counsel’s 
Exhibit No. 15, for identification, was 
received in evidence. ) 
MR. SHEA: General Counsel will get us a copy of this? 
MR. LANKER: Yes.’ | 
MR. STIEGLITZ: Mark document as General Counsel's 
Exhibit Number 16 for identification. 
(Thereupon, the document referred to 
was marked as General Counsel's 
Exhibit No. 16 for identification.) 
MR. STIEGLITZ: All right, at this time, Your Honor, 
I offer General Counsel's Exhibit Number 16 which/for the 
convenience of the Trial Examiner which is the official documents 
pertaining to the R-case, 25-RC-3332 in which the Board on 


August 15 issued certification to the Charging Party. 


TRIAL EXAMINER: Any objections, Mr. Shea? 


MR. SHEA: Yes, Your.Honor. We object. We wanted 
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the entire record of the investigation of that proceedings submitted 


to the Trial Examiner: We have a motion to that effect. Now 
there were thousands of pages of transcript -- 

TRIAL EXAMINER: I denied that motion. I'm only 
interested for purposes of this proceeding so far as my rule is 
concerned of formal documents which were entered in the 
certification. I have no authority to overrule the Board’s 
determination and as I explained when the hearing opened opening | 
the question as to whether this is a complete record for the Court’ 
upon review of the purposes of all proceeding can be contested 


at the time the proceedings are brought into Court. 


* KK 


(Thereupon, General Counsel's 
Exhibit No. 16 for identification, 
was received in evidence. ) 


* * *K 


AMOS M, SCHROCK, JR., 
was called as a wimess by and on behalf of General Counsel, 
after having been first duly sworn, was examined and testified 
as follows: . 


DIRECT EXAMINATION 
(By Mr. Stieglitz) 
* KOK 
Q, Now directing your attention to the period of time after 


the fire, did you have any conversations with Charles Warren 


about the union and if you did please tellus how it occurred and 


what was stated? 
A. I had reference with Charles Warren about the union and 
way 
it was about three weeks after the fire. I was on my/over to get 
some more carpeting in the main building by the time clock. I~ 
said, "Hello" and I asked him about the union. Charlie said he 
felt that the union would be a good thing in its place but he didn't 
think that he said that Hussey has been in the mobile home 
business too long that he, Charlie, felt that Hussey would do 
something to discourage the committee and employees. 
Did he say what committee? : 
The union committee. 
Did he ask you anything about the union? 


Yes. 


And what was that? 


I said I think it: would be a good thing at least I would get - 


some help. . 

Q. ° What if anything did he ask you about it? 

A. Pardon? 

Q. Did he ask you anything about the union? 

A. Yes, he asked me how I felt about the union and I said, 
- "ET think it would be a good thing.” 

Q. ‘Now, did you have any further conversations with Mr. 

Warren about the union? 


A. Yes. 
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Do you recall when about that was? 


November 30th. 
Of what year? 


*67. 


Would you please tell us then how this conversation came 


about and what was said and what you said? 

A. On November 30th at 2:00 break over in the floor 
building where I lay carpets Charles Warren brought out work 
orders for the shop and I asked him if I may go to the doctor 
for a tetnus shot. I injured my finger a month before so L asked | 
him if I may go to the doctor at break time for my temus booster | 
shot and he wanted me to wait t until 3:30 and I said I had another 
appointment at_3:30 and he wondered if it was union or something, 
I said, "The committee's getting together and they just want 
me to come down” and then he said ifI go, if I go to the union 
cominittee or the meeting tonight, there wasn't a meeting but 
the committee came together, he said, "If I go down there I'm 


the craziest fool that works at Liberty Coach.” 


* * * 


Q. Can you state whether or not there was anything said 
about literature? 

A. Yes. 

Q: Would you please tell us what was said? 


A. Charlie Warren asked me if the union is senting out som 
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more literature and I said, "Not that I know of." Then I asked 


him if Hussey’s sending out some more literature and he said 


not that he knows of. 


«OK 
Q. ., Can you state whether or not you were asked about future 
union meetings? 
A. You mean would I attend the union meetings or what? 
Q. Were you asked, state whether or not you were asked 
whether or not there were going to be any other, union meetings? 
A. No. 

MR. STIEGLITZ: No further questions. 

CROSS EXAMINATION 


(By Mr. Shea) 


Q. Did Mr. Warren ever threaten you in any way about 
joining the union or BOE joining the union? 

A. No. 

Q. My understanding is that on August 30th you had a 
conversation with Mr. Charles Warren and he told you that he 
thought the union would be a good thing for Liberty? 


A. No. 


Q. On what date? 


A: ° Lwould say September 30th, about the Monday after the 


fire, I mean a month. The fire was August 30th. 


Q. All right. On September 30th then Mr. Warren told you 
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148 he felt the union would be a good a thing for liberty or to the 


employees it would be a pretty good thing; is’ that correct? 


I said it would be a good thing for Liberty Coach. 


You mean he didn't say it would be a good thing? 

No. 

Didn't you just testify that Mr. Warren said that it 
would be a good thing? 
A. Well, he asked me about the union and I said that I felt 


that it would be a good thing. 


Q. And you claim he said Mr. Hussey would do something to 


stop it? , : 
A. Yes. 
What did he indicate Mr. Hussey would do? 
A. He didn't say. He said, "Hussey has been in the mobile 
home business too long but Hussey would do something to 


discourage the committee and employees." 


* * 
Q. ° So from September 30th when this remark that you testified 


| 
he made there has been nothing that you know of to indicate, give 


| 

| 

any indication on Mr. Hussey's part to discourage the union; is | 
- - 2 | 

that correct? 
A. . Yes. | 


Yes, that is correct. Is that the word used, “discourage”? 


A. Yes. 
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Q. But according to you in this conversation that you say 


that took place Mr. Warren didn't approach you, you approached 
Mr. Warren; is that correct? 

A. We met at the time clocks in the main building. Warren 
said hello in so many ways but I asxed him about the union. 

Q. Did Mr. Charles Warren at any time come to you and 


open discussions up about the uhion? 


A. Not more except on November 30th when I wanted to go 


get my temus booster shot, when I injured the forefinger on my 


left hand. 

Q. Did he suggest that you do that after work? 

A. After work. : 

Q. As I understand you've got a union meeting or something? 
A. He wondered if the union committee was getting together 
and why I had to go and told him they wanted me to come down 


and he said if I'd go after 3:30 I'm the craziest fool that works 


at Liberty Coach. 


LARRY GIENGERICH, 
was called as a wimess - and on behalf of General Counsel, 
after having been first duly sworn, was examined and testified 
as follows: 


DIRECT EXAMINATION 


115 
1Sl_ Q. * @yMr. Stieglitz) Mr. Giengerich, are you presently 


employed by Liberty Coach? 
Yes. 
And do you recall when you hired in at Liberty Coach? 


It was the last of March. I don’tknow the date or anything. 


And did prior to the time -- strike that. | 


‘about any job? 


A. Yes, Ted Auer come over. 


Did any member of the company come and visit your home 
| 
| 
| 


Q. And at that time in your home, did you have a conversation 
with Mr. Auer relating to the union? , | 
A. Yes, we asked him if there was a possible chance about | 
the union coming in and he said, "No, not that he knows of." 
Q. Do you recall whether he said anything else? 
A. He said something about Hussey's trying to keep it out. 
That is all he said. 

And was there anyone else present? 

Wilbur Day was present. 

And did he work at Liberty Coach? 

Yes. 

where 
And/vas this again? 
At my home. | 


Now, do you recall when the fire occurred atLibertyCoach? 


Yes, August 30th of this. year. 


* * OK 
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Q. (By Mr. Stieglitz) Now, directing your attention to the 


period of time after the fire did you have occasion to speak to 
Mr. Warren? Correction, strike that. Mr. Harold Weaver about 
the union?» 

A. Yes. 

Q. Could you teli us about how long after the fire it was, who 
you were with and whar was said and so forth? 

A. It was approximately two weeks after the fire, more or 
less. Mr. Hoschstetler and I were, he said he was trying to 

hire me and he said not to pay any attention to the rumors about 


the union being in. No other comments was said. 


ex 
Q. ° Can you state whether or not anything was asked you about 
anyone in the union? 

A. Yes. 

Q. Would you piease tell us. 

A. -° Yes. Them guys that were in there and I told him, Graff, 
and Floyd Rapp and Clyde Campbell, they are on the board on 

the committee. 

Q. And did he say anything in answer to that? 


A. No. 


Q. Do you recall if anything was said about the summer? 


A. They said they had their ups and downs and they hoped 


it would be a lot. better next summer, because of the union this 


summer. 
Q. And where was this conversation? 


In Mr. Weaver's office. 


MR. STIEGLITZ: No further questions. 
CROSS EXAMINATION 
Q. 
by Mr., anybody in management at Liberty? 
A. No. 
Q. And have you, do you know of anything around Liberty 
that indicates that any man there has to be worried on account 
of management attitude towards the union? 
A. No. 


Q. Do you men around Liberty freely discuss the unionon | 
: | 


the job? 
A. Yes. In fact alot. | 
Q. But there is free flow and nobody cuts it off and nobody is | 


worried; is that correct? 


A, Yes. 


OK 
MR. STIEGLITZ: On the basis of stipulation of the 

parties, General Counsel proposes the following stipulations: 

number 1; that Lloyd Frank Ringler did not work from the period | 


of August 9th, 1967, toOctober 9th, 1967, and he was on sick 


“ - | 
leave during period as a result of a hernia operation which caused 


118 
him to claim occupational injury. Do you stipulate to that? 


MR. SHEA: Yes. 
MR. STIEGLITZ: Number 2; Eli Yutze left the company 
on February 17th, 1967, and returned 8/14/1967. 


MR, SHEA: 8/14, that is correct. 


MR, STIEGLITZ: That Elden Kemp hired on September 


5, 1967, was hired by the company. 

MR. SHEA: That's agreed. 
MR. STIEGLITZ: And Larry Yoder was hired on September 
5, 1967. ; , 
MR. SHEA: When you say hired you mean that was his 


4 


first day of work? 
also > 
TRIAL EXAMINER: Just/stipulate that that was his first 
day of work. 
MR, STIEGLITZ: We'll stipulate to that. Stipulate that 


he was hired that day. 


MR. SHEA: I don't know particularly what day they were 


hired. We'll agree with it. 
TRIAL EXAMINER: Mr. Yoder testified to this did he not? 
MR, STIEGLITZ: No, this is another Yoder, Larry Yoder. 
But, John, was he hired on those days. 7 
MR. JOHN SHEA: Yes, we'll stipulate to that. 
MR, STIEGLITZ: And that Don Wolferman did not work the 


week of September 5, Septerhnber week-end, September 10, which 
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I'm sure of. And that Garry Baker did not work on 9/5, 9/6, 9/7, 


or 9/9, or any work on Friday, 9/8. Would.you stipulate to that?| 
MR. JOHN SHEA: We'll stipulate to that. 


MR. STIEGLITZ: That Ben Ray Yoder worked the week of 


September 10th, Tuesday, Wednesday, Thursday, Friday, Saturday, 
which is 9/5 to 9/9. 


TRIAL EXAMINER: Is that stipulated? 


MR, SHEA: Yes. | 
MR. STIEGLITZ: And Wilbur Day was hired on Septembe} 
7, 1967. , 
MR. JOHN SHEA: We'll-stipulate to that. 
epee 
LONNIE SPENCER, 


was called as a witness by and on behalf of General Counsel, 


after having been first duly sworn, was examined and testified 


as follows: 


DIRECT EXAMINATION 


* * * 


Q. (By Mr. Stieglitz) Mr. Spencer, aré you presently 
employed by Liberty Coach? 
Yes. 
Do you recall how long youre been working there? 
I've been working there 11 years this coming January. 
And where are you presently employed, what section? 


At this time on tops. 
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And whose your foreman there? 


A. Ralph Roper 

Q. Now, directing your attention to the last two years of 

your employment at Liberty Coach, have there been any times 
dtiring the last year, two years, when you have been absent 
without notification to the company? 

A. Talk a little louder. I'm having trouble yi to understand. 
Q. During the last two years that you have been employed 

by the company, have there been any times when you have been 
absent from work without calling in? 

A. Some few days, yes. I've had some sickness in my family. 
My wife has been ill for I'd say twelve months, been in the hospital 
twice I think last year, and so I've lost a little time with her and 


. 


I’ve been sick some myself. 


Q. And in these times had you called in to the company? 


A, Never had to make a phone call in my life to the company. 
Nobody told me that I was going to have to, nobody told me and 

I didn't see it on the board or nothing to that effect so I always 
made preparations with my foreman in case she was sick in 

case I wouldn't come in. IfI was sick or my family was sick, 
they would come first. I'd take care of them and then he would 
know what was wrong when I didn't come in. 

Q. Now, let's go to the summer of 1966. You missed, state 


whether or not you missed anv work in 1966 in the summer? 
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A. Well, I wouldn't say for sure. I don't know. I could 


have missed a day or two, I don't know. 

Q. Now state whether or not you missed any work without 

calling in to the company? 

A. It's like I told you, everytime I have never called in. Never 

made a phone call, but I have told my foreman and I told him time 

and time after time caused I stayed out on account of sickness and 

he said it would be all right. | 
Did your wife take a vacation in the summer of 1966? 


My wife, yes, we took a vacation: 


Did you miss any work as a result of that? 
I think I missed two days. 
Did you call in then? 
. No, sir. But I told the men before I jeft that I might take | 
off and go south two days. 
any 
Is there/instances that you overslept? 
One morning I know of, no more. 
When was that? 
Not, that was not very long back. A few weeks back. 


Did you call in? 


No, sir, I didn't. 


Were you criticized, were you ever repramanded for that? 


I was criticized. I was-called to the office and they talked | 


to me about it, yes. 


r Who talked to you? 
c Mr. Charles Warren. 
. What did he say? 


He told me it was against the rules to stay out late without 


Q 
A 
Q 
A 


calling in. It was a rule to callin. I told him nobody ever told 
me to call in and I never seen it posted and I didn't know it was. 
I've been having some trouble myself, been affected in my head, 
and I had to go to the doctor so my wife had been in bad shape too, 


in the last month. She is in the hospital. 


x eK 


MR. STIEGLITZ:. We have no further witnesses and we rest. 


We would also like to move to conform the pleadings to the proof. 


TRIAL EXAMINER: Motion is granted. 


169 EVERETT HUSSEY, 
was called as a wimess by and on behalf of the Respondent, 


after having been previously sworn, was examined and testified 


further as follows: 
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DIRECT EXAMINATION 


(By Mr. Shea) 


* OK OK 


172 Q. August 1, 1960. Now, Mr. Hussey, in the period you 
were at Liberty Coach, to your knowledge have you in any way 
attempted or direct the people to attempt to interfere with any 
union activities? 

A. No, I've tried to go completely the other way, to be 
completely opposite. 3 - 


Q. All right. Speaking now specifically in this past election 


that is the subject matter of this controversy in part, prior to 
the election did you send out any bulletins or any pamphlets or 
any propaganda of any nature to any employee concerning the 
union? 

A. No. 

Did you talk to any employees concerning the union? 

No. 

Did you have any instructions to your people, your other | 
supervision, as to whether they should or should not talk to 
any people concerning the union? 

A. They were ali instructed not to talk about it period. 


Q. Going up to this fire that has been talked about, so far as | 


your direction -- strike that -- so far as your directions to your 


employees that you gave out prior to the election in 1966, have 
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you ever changed those instructions? 


A. No. 

Q. They are the same requirements now; is that correct? 
A. Yes. 

Q. As you had, I'll direct your attention to the fire that 
occurred, what was the day of the fire again? 

A. August 30th, 1967. 

Q. All right. What was the condition of your company at 


the time of that fire; so far as production is concerned? 


A. Well, we needed production very badly. We had a large 


back log of orders. We had just gotten back from the Elkhart 
show, mobile home show, where we display our coaches, 
mobile homes, and take orders and we needed production very 
badly in order to supply those dealers quickly. We gota 
trailing off of orders in October and we had to get them off to 
them as soon as possible so they are offered for display and 
so we resell those andjtake orders from them and that helps 
our production. 

Q. As far as the orders were on hand, say at the time of 
the fire, do you have any particular type of experience with on 
hand orders and early in the fall, if they are not produced? 

A, If they are not produced we lose them. They buy other 
stuff so it gets out there and gets displayed on the dealers lots ° 


and those get cancelled and we also don't get the reorders 
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because we don't have the merchandise displayed on the dealers) 


lots. 
Q. All right. Let's take as of August 30th, 1965, in the fall 


of '65, '66 also, did you have any experience with cancellations | 
in the fall of '667 

A. Yes, we had fairly heavy cancellations in September in 
that fall. 

These were orders that were lost. Why were they lost? | 
. Well, because we weren't getting out the production. 
° They got too low and that was the end of it? 


w* 


‘ Yes. 


A 
Q 
A 
Q 


: All right. Going into the August 30th, '67, what was 
your condition then? | 
A. Well, we had the problem of getting, had the same problem 
of getting the merchandise produced. We had a heavy back loss | 
and we desperately needed to get that production out. ! 
Q. Can you explain, let me ask you this, does this, the 
cancellation of orders, affect your employment problems at 
all? | 
A. Yes, it will because we don't get the orders, we lose | 
the business, we don't get the orders out there, we lose busines 
we lose winter business, it affects our employment problem. We 


don't use people if we don't keep many employed there and if 


we don't keep that production up our rates go down. 
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Why do your rates go down? 


We have a bonus program that is based on production. 
I see. With that background in mind, would you explain 
the fire, it s nature, its size, how it affected production? 


A. Well, this is a catastrophy to us really, it’s been my 
experience this fire flared up. It took the entire area of cur 
assembly operation for cabinets, it took our paint shop, it 
knocked out the mill, it knocked out all the wiring in that building, 
all the boxes coming in, all the main wiring coming in to that - 
building and -- 

Q. How many total square feet up and down would be 

involved there, the buildings that were knocked out? 


A. I believe there was about 16, 18,000 square feet in 


that building. 


Q. Now, was there production going out of those buildings? 


A. Yes, we have our mill for our cabinet work, our assembly 
operations for all of our cabinet work and our paint shops for 7 

the cabinet work and then we have eur metal working line where 
we take coiled aluminum and form it into sheeting for the side - 

of our coaches. Also, we have our expandable wall where we 
make our expandable units in this building. 
-Q. Was this right into the production itself so to knock this 
out it is going to affect your rush line? 


foro® Yes, the cabinets have to be built in the coaches as they 
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are going down the production line: 


Q. And how long would it take before something like this 


occurs? How long does it take to affect your cabinet line on your 
production line? : Ae Pe 
A. Well, we bring the cabinets after they are fully painted 


and everything from that building over to the side of the line 
where those are installed and as soon as we run out what is over | 
along side of the line will be, we have no more cabinets to install, 
They have to come from the cabinet shop. We had very few over, 
there at that point when we had the fire. We changed a little 


bit, we kept a bank of them a little ahead over there but we 


needed that space open there for other things. ~ 


Q. You might have cabinets for one or two days possibly? | 
A. We only had I think, just a very few sets. It seems to | 
me it was three or four sets or something like that. Some of them 
I don't even think Sissel Wé may have had parts or | 
pieces in to aoEnis cabinets of other sets for the coaches ahead 
but we didn't have any complete sets. We had about three or ~ 


| 
four is about all we had at that time. 
Q. When did you hear about the fire? 
A. Our purchasing agent came running in to my office and ! 
said we had a fire down in the paint shops and I immediately ran 


- down there and the fire was well along at that time. 


Q. Did you see the flames? 
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Oh, yes, the flames were coming out of the paint shop. 


x“ * * 


Was the cabinet shop operatable at that point at all? 

No. 

All right. What did you do then? 

Well, as soon as we got the thing under control we got 
some men, after the fire was out upstairs and still smoldering, 
the area to the south of the paint shops that we immediately 
got up there and started shoveling the debris down off the side. 
Leaving that evening, we worked late shoveling alot of the debris 
down in the shop area off the second floor te get that cleared off 
and we worked late that oaCnine with some men particularly 
from that area- 

Q. Were you there that evening? 

A. Yes, I was there until, the men I think most of them left 
about midnight I believe as best as I recall. Maybe one o'clock, 
11:30, or something around in there. We had lights up there. It 
was a little too dangerous to work but we had several piled/and 
that continued to smolder and flare up and we kept hoses right 
there, people with hoses. 

Q. How long did you stay there? 


° Oh, I stayed there until about 2:00 o'clock I guess. 


A 
Q. And then -- a.m. or p.m.? 
A 


A.m. 
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Q. Did you talk to your employees? 


A.° Yes, I called them together at about 3:00 o'clock, I believe, 


and this was after the fire had gotten under control and we had 


the thing dampened down pretty well by that time and I hada 


chance, snuck in to the mill and it looked like we had our machines ; 
there. We checked a couple of the machines that were in there | 
and there was very little damage done to the machine itself. | 
Fortunately they had a big rubber floor over this mill area and 


the machines did not themselves get water damage. We only 


ended up with one that we had to dry out. Then I called the 
men together and told them that we would try to get back in 
production by Friday. We'd make every effort to get back in — 
there-but with some reservation about whether we could do it but ; 


I told them that the cabinet people, everybody in that area, would, 


completely work over the week-end. Labor Day was coming up 


so we would work Saturday, Sunday, Friday, Saturday, Sunday, 
.Labor Day and get all of our cabinets back to start production on | 
Tuesday. | 
Q.. Did you actually have them building cabinets over the 


week-end? 


* we 
181 Q. Did you tell them then the number of hours they were 
going to work on Tuesday, Wednesday, Thursday and Friday? 


A. Yes, and I talked to them and I think our schedule on 
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the following week, we'd best be back in there at 7:00 o'clock 


on Tuesday morning end we would work nine hours a day, Tuesday, 


Wednesday, Thursday, Friday, and Saturday. 

Q. Now, did you continue to work over the week-end too? 
A. I was there completely throughout the week-end. 

Q. And what happened Tuesday morning when vou went in to 
work? 

A. Well, I had been down there over the week-end and we 
were working on getting the cabinets back in the line and I was © 
concerned of course, we'd been off since Wednesday and 
concerned whether all the men would be back, if there had been 
any problems in the men coming back and so I went out about 
10:00 o'clock, 10:30 in the morning to check with Charlie Warren 


as to he had off and he had the listing of the men who were not 


there and certain ones who had told him he wouldn't be in who. 

had prior notice that some of them wouldn't be in. There were 
two of them on jury duty but I may make a mistake on that and -- 
Q. Mr. Ringler had been out with a hernia operation? 

A. Mr. Ringler had a hernia operation. There were others 

on the list but there were two that hadn't called in and the men 

we had expected in and to me.after all of the men at work, all 
these hours, had worked all these hours, I was very deeply 
Gisturbed these men down in the cabinet shop. Everybody working, 


working on clean up and everybody just worked their hearts out 
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on this thing and to me to have two fellows that don't have any 
more interest in this thing, don't call in, don't come around and 
find out, they don't do anything about it. And they had been 


explicitely told to be back on Tuesday morning, to me that was 


a complete lack of consideration for the company and other 
people in the company and other employees and all these people 
that had worked their hearts out and I guarantee you I didn't have | 
union activity or anything else in that area, had absolutely nothing 
to do with this decision. That was the furthest thing from my 
mind. My problem was to get that plant back in production. 

We had turned that line, we had taken after this windows, we had 
taken then to use further down the line. We had finished them off | 
on Thursday and Friday in order to get them off to dealers so that 


really we were, our production line, was practically drained from 


about the roof and window section down on and we had to get that | 


thing going to get our production rolling again from that area on. | 


But I'll say it again, I had absolutely no thought in my mind in 
any way shape or form about union activities by anybody, identified 
nobody with the union at that point. I was very tired, we had 
worked those long hours and to me when somebody doesn't have 
any more concern than that for our problem of getting back in 
production ‘I don't feel it was. proper at all. 

Q. Had you ever, had you at any time in the past or recent 
past yourself talked to men in any connection about attendance 


or anything of that nature? 
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A. Yes, in July I gave a talk out there. I introduced Charlie 


Warren who is our new plant superintendent, now he took over as 
plant superintendent on August 1, but he and Ted Auer as plant 
superintendent continued to work together from the time we came 
back from vacation Mr. Warren worked half days mostly in 

July although he worked a few full days too. He worked half day 
and concluded some mobile homes he was building and finished one 
off and he had a couple finished off so his schedule was alternated 
between that and our plant for those last three weeks of July but 

I did give, I believe it was the first day back after vacation I 
called the men together and introduced Mr. Warren and I went 
over a lot of things at that point and one of thepoints I made very 
specifically, I talked about hours and when they were to leave 

the job and go back to the job, wait for the warning buzzer before 


coffee breaks and before lunch period and I talked about calling in, 
attendance, they were to be in there by 7:00 o'clock, they were 

to call in, I remember using the words, ‘‘"It's not grand central 
station, we've got to have these people be in here on time and 

if they are not going to be in here to inform us what their problems 
are.“ I told them we'd be very considerate in that area but if 


there were any problems at home, personal problems, sickness, 


that type of thing that they were to call in and inform us first 


thing in the morning or send word to us with other people. 


Q. With reference going back again, you got names of people 
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and there were two of them on there; is that correct? 


A. There were only, the names the day after the fire. ~ 
Q. Tuesday after the fire? 
A. Charlie Warren had a list of the names. He had gotten 


them, I believe from all of the clocks and determined who was 


missing and to the best of our knowledge, the only two that had 
not sent in were the Willis Newby and Yoder and I said, I éalled 
him at that time, told him at that time to pull their cards. 

Q. Which Yoder is that, do you recall? 

AS I believe vince Yoder. 

Q. Did you have euypiomiedses do you know of any knowledge 


that the company had that Amos Yoder did not intend to come back? 


A. No. | 
| 


Q. From the prior week? 
A. No. Mr. Warren nad no knowledge of it and I had no knowledge 
of it. As far as I know, none of us had no knowledge of it. 
Q. So you had these two people then you had Mr. Newby; 
is that correct? . : 

Yes. 

Mr. Yoder. So what did you do at that point? 


I told Charlie Warren to pull their cards. 


Do you normally go down and tell anybody to pull cards? 


No. , : * oi 


Why did you do it that particular day? 
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A. Because I was very concerned about attendance that day 


because of the situation of the fire and extreme need to get 


to get mobile homes out to our dealers. We'd lost several days 


of production and I wanted desperately to get those coaches to 


our déalers. We had a situation where we have a month or six 
weeks or so to get those coashes and if we don't get them going: 

it just hurts our winter business. 

Q. Were the cards pulled? 

“A. Yes, they were pulled. 

Q. And what else happened concerning these two men that day? 
A. Well, I have been told that Mr. Newby called in and after . 
talking, apparantly to talk to the operator first and then talk 

to Mr. Charlie Warren and Mr. Warren told him that he was 

no longer employed with the Liberty Coach Company. Oh, I believe 
he asked him why he hadn't called in to begin with and Mr. Newby 
said something about “his phone being out of order and no, -he said 
first, erase me, he said at first that he had expected to be called. 
And then I believe Charlie Warren talked me again and the second 
time he talked to me he told me his phone had been out of order. 
And then the next morning he was ies: I came through the 
lobby and I believe Mr. Newby was in the lobby when I came 
through, that he wanted to talk to I believe he talked to Mr. 

Weaver that day. I think he talked to Mr. Waren the next morning, 


this is the following morning, Wednesday morning, he talked . 
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to Mr. Weaver and Mr. Warren and at that time he said that 


he had been sick. I think he told Mr. Weaver that he had been 
sick yesterday and even at that :point we had three different 


reasons why he hadn't reported in on Tuesday morning. 


* ew 


CROSS EXAMINATION 


Q. (By Mr. Stieglitz) Mr. Hussey, you gave an affidavit to 
the National Labor Relations Board; is that correct? 

A. Yes. 

Q. And isn't it true that in that affidavit you personally stated 
that you yourself perSonally pulled the time cards at 10:30? 


A. No, I said that I pulled the time cards and that is a broad 


statement. In fact, I stood there and told Charlie Warren to 
pull those, pull the time cards. — 

Q. Let me ask you whether or not you said these words in 
your statement several instances here outside the company; 
paragraph 9, second sentence: "I-waited until 10:30, three and 
one half hours after starting time and when no word had been 

- received I pulled both of their time cards.". Did you make that 
statement; in your affidavit? 

A. ‘Yes. 

Q.. Now, let me read again further on in paragraph 9: "Amo 3 
Yoder and Willis Newby met that definition and I pulled their 


cards personally just before 10:30 on Tuesday morning." Did 


you make that statement? 


A. Yes. 


*_ eK 


CHARLES HANSON WARREN, 
was called as a witness by and on behalf of the Respondent, 
after having first been duly sworn, was examined and testified 
as follows: 
; DIRECT EXAMINATION 
(By Mr. Shea) 
ne 


And where are you employed? 


Liberty Coach Company. 


In what capacity sir? 
Plant superintendent. 
x ** 
Q. When you came to Liberty Coach Connen did that company 
have published rule books? 
A. No. 
Q. How were instructions and regulations published, or gotten 


out to the people? 


A. By talks by Mr. Hussey and word of mouth and by me 


instructions. 


Q. Was there any system of warnings, written warnings, in 


effect when you got there? - 
Not as such, no. There is some, yes. 
Occasional one that you filed in the history? 
Right. 


Very rare? 


Very rare. : 

Can you recall sometime in the latter part of July or 
August Mr. Hussey giving any instruction talk to the employees? | 
A. I certainly do. Soon after I got there. 
Q. Would you tell the Board what you heard in that connection? 
A. Amongst other things, I remember he said this grand 


to | 
central station has/stop, this coming and going without permission 


and not phoning in and so on and so forth and he noted very clearly 


that if you was off sick, late, or anything, be sure and phone in 


as soon as possible. 


to be out? 


A. Get it to me somehow. 


| 
| 
| 
Q. How do they have to communicate to you that they are going 
| 
| 
| 
| 
| 


Q. How about prior arrangements? 

A. Prior arrangements, yes. 

Q. Now, do you find that Liberty Coach, that this has been 
a rule since you've been there in your experience that people 
are to follow this course? 


A, Yes. 
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Q. Do you find that that rule has been honored by most of 


your help? 
Yes. ' 


Do you recall the fire? ° 


© 


Yes. 


OF 


The day of the fire? 


Yes. 


What's the date? 


The date? No, I don’t recall the date. 


Do you recall the day? - 


Yes, I remember the day. 


A 
Q 
A 
Q. 
A 
Q. 


All right. That's August the 30th, 1967, do you recall 
Mr. Hussey giving any directions or instructions to employees 
on that day? 
Yes. 
What were those instructions or directions? 
Since the fire quieted down and before -- 
-As soon as the fire quieted down? 
A. He gave a talk on what his intentions were and he said 
definitely that we would go back to work right after Labor Day. 
Q. Which would be Tuesday the 5th? 
A. : Yes. 
Q. And in that connection did he say how aes hours were 


work-that day? a 


Nine. 
How about the next day? 
Nine. 


How about the next day? 


Nine, 

How about the next day? 

Nine. 

Does that week include Saturday? 


It includes Saturday. 


pr OoPrP Oo POP OP 


Now, had you, as far as your job as superintendent is 
concerned, problems because you don’t have enough problems 
that comes under good direction or assignment of the people, 

comes under your purview or jurisdiction? 


Yes. 


Had you had problems of that nature, having enough people? 


A 
Q 
A. We have problems every day like that. We had had. 
Q 
A 


¢ A large turnover? 
5 | Yes. 

Q. ‘And you normally have people coming in very often and 
hiring and reporting for duty? 

A. You mean new people? 


“Yes. 


Q. 
A. Yes. 
Q. 


And do you often have-a numbér of vacancies for those 


people? 

A. Yes. 

Q. And on the date of the, how many people are normally in 
your, the people that work on the roofs? | 

A. We try to Ecce six there. 


Q. Why wouldn't you have six i you didn't have six? 


A. | Be absent or maybe one thing or another. If oso are 2 sick 


or they quit or something. 
Q. But the normal requirement is six? 
A, Yes. 
Oe Now, on the, did you have any knowledge of a Mr. Yoder, 
do you recall Mr. Amos Yoder? 
A: Yes. 
Q. Wheredid he work? 
A. He worked on the roof. 
Q. All right. Let's take the week of the fire. Did you have 
any knowledge that he wasn't going to work the next week? = 
A. No. 
Q. Did you get any reports of that nature from anyone? 
A. No, no one. 
Q. When you came to work Tuesday did you expect or not 
expect to see Amos Yoder there? 


A. l-expected to see him there. 
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Q. How many did you actually have on the roof crew on that 


Tuesday morning, how many were there? 


A. Well, there was three. 


Q. So instead of having the number six you had three; is that 
correct? | 
A. Right. 

Q. What did you do to accomodate that situation? 

A. ‘Well, we were a little short there for awhile, finally 
we got somebody up there. ancitiat extra, but we were still 
short. : 

Q. Could it have been a newly hired man? 


A, It could have been. 


Q. Was that day a very heavy day for you? 

A. | A real heavy day. Of course right after five days of'a lo 
going on there is a lot in getting started again. 

- Was it an unusual day? 

2 Yes, I would say so. Very much unusual. 

4 What happened during, take Willis Newby, was he present? 


No. . ¥ 


Q 
A 
Q 
A 
Q 


. Did you have any knowledge that Mr. Newby was going 
to be off? 
A. No. 


| 
Q. Did you receive any information, Mr. Newby as | understand, 


Mr. Yoder as I understand, were not there on the Tuesday of the 
: | 


AL No. 

Q. Have you heard from Mr. Yoder or Mr. Newby on the day 
of the 5th in the morning on the starting time that they were not 
going to be there? 

A. No. 

Q. Did anybody come in and tell you this? 

ae No. 

Q. _Did you have any conversations with Mr. Hussey at any 
time on the 4th concerning people who were absent? 


¢ Yes. 
. Do you know approximately when you had those conversations? 
x Around 10:30. Around 10:00, 10:30. 


It was in the shop, prétty close to the time clock. 


c And what were those conversations? 


A 
Q 
A 
Q. And where did you have those conversations? 
A 
Q 
A 


. Well, Mr. Hussey told me to pull the two cards that were 
absent without notice. - 
Did he ask you anything before that as to who was absent? - 


¥ 


Yes. 


Q. 

A. 

Q. + What did you tell him? 

A. I told him who was absent. 
Q. 


Do you know approximately how many people were absent 


that day? 
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A, No, these two kind of sticking in mind. I don't know how 


many. I think practically everybody was there but these. 

* * 
Q. Now, had you gotten information from your foreman as 
to who was absent or checked the clocks yourself? 
A. Right, I checked and I got information from foreman too. 
Q. Did you have a satisfactory reason to yourself as to 
everybody but the two? © 
A, Yes. i 
So far as your prior poarcemenes and call in? 
Yes. 
What did you tell Mr. Hussey then in that connection? 


\. I asked him for instructions and he told me to pull the - 
y 


two cards. — 


* * * 
Q. Would you tell the Court your experience in that regard? 
A. I talked to Mr. Newby on the phone and I said, "What's 


the matter," and he said, I said, "How's come you're not to 


work?", and he said, "Well, I didn't get the message right, I 


didn't understand."’ And I said, "Well, it’s funny that you didn't | 
get the message right and everybody else got Mr. Hussey's 


” 


instructions correct." And then that was all to that conversation. 
Q. Did you tell him at that time that he'd been released? 


A. Yes. 
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Had he called you or had-you called him? 


I called him. 
Why did you call him? 
I was desperate for a roof crew, really, for one thing and 


I was wandering. 


x KK 

TRIAL EXAMINER: You did speak to Mr. Newby that 
Tuesday? ia 

THE WITNESS: I talked to Mr. Newby that Tuesday. 

TRIAL EXAMINER: Would you tell me again what was” 
said in your conversation, what Mr. Newby said to you? 

THE WITNESS: Yes. Lasked Mr. Newby, how's come 
he didn't come to work and he said, "I didn't think we was supposed 
to come to work today.", andI said, "Well, Mr. Hussey made 
the talk and was very emphatic that we were to work Tuesday." 
He said, "Well, I didn't understand the message that way." And 
I said, "Well, most everybody else, well, everybody else didn't | 
understand it pues way because they are either in or accounted for. " 

. TRIAL EXAMINER: Was anything else said? | 
THE WITNESS: No, I don’t think so. 


Q. (By Mr. Shea) How about, did you have any subsequent, 


you say everybody else was in and acounted for, in or accounted for. 
_You had one other employee? 


A. Yoder, Amos Yoder. . 
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Q.. What about, did you talk to him at any other time concerning 
| 


his absence on the 5th? 
A. I believe I talked to him when he came in. He came in 
to see Mr. Weaver. I believed I talked to him a pecona time 
that day. He called me I think, yes. 

'Q.  . Do you know what was said at that time? 


A. Well, he told me he couldn't He said he needed the job and 


' I said, "Well, I'm sorry Mr. Newby. We don't have anything. 


You're terminated." He said, "Well, I" I talked to Mr. Newby 
three times. Now, that time he had told me he was sick or his 
phone oan out of order in the morning. And then the next time! | 
talked to Mr. Newby he told me one or the other, either he 
was sick or his phone was out of order. ih other: onde, I 
talked to him three times. 

Q. Two on that day, and what about the third time? 

A. Well, that’s the time that he either told me he was sick 
or his phone was out of order. The first time he told me he 
didn't get the message. j 
Q. The second or third time he called you he told you his : 
phoné was out of order and the other time he said he was sick? 
A. Right. He gave me three answers. I do remember the 
first one but I don't really remember which was the other two. 


* * 
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Se Qe All right. In connection with your employment at Liberty 


Coach as plant superintendent, did you ever on any occasion _ 
tell any of the employees in your recollection or knowledge that 
they'd be crazy to go to a union meeting? 

A. No. : 

Q. Do you have any recollection of any conversations of 
that nature? 

A. + No. = 


Q. Did you ever question employees on who was anywhere as 


far as meetings were concerned, who was a union member? 


No. We really wouldn't have to question anybody to 


‘Why? 
That’s all a lot of them talked about. 
Is there free discussion at Liberty by union people? 
Very free. 
In other words, they made no bones who they are or 
conversations or anything of that nature? 
A. No. 


: out ‘ 
Q. Have you ever sought to find/information of that nature for 


any purpose? 


A. No. 


Q. Have you ever had employees come up to you and question 


you about the union? 
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A. I've had them come up and tell me stories and I'll have 


to listen to them a little bit and I say okay, it's none of my busine; 


and I tell them to go on back to work either way. 


Q. Either way whether its union or non-union? 

A. Right. 

Q. One other Shen, Mr. Hussey,’ on the day, that Monday, 
were you aware of Mr. Hussey's activities from the time of the | 
_ fire until Tuesday morning? 

Te * You mean what he was doing? 


Yes. 


What was he doing? 


Q. 
A. Yes. 
Q. 
A. 


He was helping out where ever he could, going here and 
there and helping even remove stuff, clean-up, and so on. 
He was doing physical work too? 
Yes. 
Q. Did you notice anything particular about him on Monday 
morning physically, or Tuesday morning physically? is 
He had problems with his back, yes. 
Does he have that occasionally? 
He has that occasionally. In fact he was in pretty bad sha 
* * * 
CROSS EXAMINATION 


(By Mr. Lanker) Do you call Mr. Amos Yoder on 
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September 5th, 1967, did you call him? 


A. No. 


Q. But you did call this other man? 
A. Right. 
didn't 
Q. The reason you/call Mr. Amos Yoder is because you did 


know he wasn’t going to be in, didn't you? 


A. No. 
Q. Why didn't you call him then, sir? You testified didn't 
you that, to the Trial Examiner at this proceeding that you 
needed a man on the roofing crew; isn’t that your testimony? 
Right. 
And Mr. Amos Yoder is on the roofing crew; is he not? 
Yes. 
And you knew that? 
Yes. 
And you made no attempt to contact him did you? 


No, 
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[Caption Omitted in Printing] 
MOTION TO CORRECT RECORD 


Comes now Albert N, Stieglitz, Counsel for the Ganeral Counsel and 
moves that the record be corrected in the following particulars: | 


Ie PAGE LINE ADD IN PLACE THEREOF 
11 6(a) | 
13 6(d) | 
24 of 
24 em intent 

6(a) 
union 
2(5) 
Karl 
2(11) 
2(112) 
Karl 


caté2 
Hoover 


cases 
160 


128 
Alden Eldon 
September August 
employer ‘employee 


Card clock 
block 5 clock 


discriminati m hostility 
Elden Kemp Ray Chupp 


moving composition of the | 
roof crew is 


with 


10 


Chupp's 
absent and failed 


150 
DELETES ADD IN PLACE TREREOF 
Chuck : Chupp 


Onishman Anishuan 
card clock 
September August 
Ralph Rapp Ray Chupp 
Elden Kerp Eli Yutze 
Chuck Chupp 
Chuck Chupp 


Chuck's Chupp’s 
Chuck's Chupp*s 


Mill metal 
Certain cases certification 


they I 
Griff in Graff 


them hin, 
store doors — 


accumulative cumulative 


Brever Brewer 
Brever Brewer 


while that 
made no ‘wet that 


Chuck * Chupp 
recall call: 
Northwestern North Webster 


naxdal manual 


Page 25, Line 16; insert “until” after the word "in" 
Page 27, line 8; add “committee” after the word “organization " 


Page 4&0, line 2; after the word “other” insert the words "roof 
crew"; and strike the word "were" 


Page 43, line 24; after the word "and™ insert "Auer came up to me" 


12. 


13. 


=. - Some I! =: ees 
Page 46, line 5; after the word "plant" insert "the next | 


| 
Page 5S, line 18; after the word “replacement” add-“for me" 
Page 57, line 19: after the word “had” insert "been" 


Page 60, line 3; strike "your 19, of" 
Page 87, lines 19-20; strike "you had no missed absences lat 
work” and substitute in place thereof, "did you have any missed 
absences from work" 
| 
Page 93, line 20; after the word "year" insert "from TARUATY, 1, 
PAY to” 


- ye 
¢ 


: 
Page 95, lines 14-15. strike "you say you haven't employed any= 


body in the cabinet shop?” ‘and insert in place thereof, "aia 
. Ray Chupp peove the Company 8 eres z 


is | 
esce 109, Line 23: after the ores "for" foot "a union is" 
' 


Page 113, lines 12-13; after the word "paycheck" strike ' 
the lady upstairs brought it down; I told him to tell Hoover 
that I wasn’t; that I was leaving so I left",And insert in 
place thereof the following: “I tried to get to Karl Hoover, 
ty foreman. He was upstairs in the paint room, I started up 
the stairs and a man stopped me and told me I could not go up 
there because they were tearing it down because of the fire; 
He asked me what I wanted and I told him I wanted Hoover be~ 
cause I was quitting, He told me I could not go up there so 
I told him.to tell Hoover I was quitting" ae 

| 
Page 117, line 19; after the word "see" insert "me" | 

l 
Page 137, line 17; after the word "the" strike; "Company "s 
going to file” and insert in place thereof "Company had know 
ledge of" 
| 
Page 145, lines 1-3; | 
(a) Line 1; insert "I" after the word "Charlie" and change 

the word "he" to "I" 
(b) Line 2; delete word "Think" and add in plece thereof the 
word “Thing” 


Page 152, line 18; delete the word "rules" and add in place 
thereof the word "rumors" 


Page 152, line 19; insert after the word “union” the words 
“being in" 


Page 153, line 2; after the word "guys" insert "that" 
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Page 167, lines 24-25; strike lines. 24 and 25 and insert in 
place thereof the following: "Mr. Stieglitz: We have no 
_ further witnesses and we rest. We would also like to move 
to conform the pleadings to the proof” 


Page 211, line 6; strike "calling in through their office," 
and insert in place thereof "calling their office through 
phones not on that party line.” 


DATED AT Indianapolis, Indiana, this 23rd day of January, 1968 


jSubscription Omitted in Printing] 


[Certificate of Service Omitted in Printing] 


[Caption Omitted in Printing] 


[LIBERTY COACH COMPANY'S] 


MOTION TO FIND THAT THE TRANSCRIPT IS PATENTLY 
ERRONEOUS AND UNINTELLIGIBLE AND UNRELIABLE AND 
TO MAKE THE FOLLOWING CHANGES IN SAID TRANSCRIPT 


* eK K * 
Transcript 


Page No. Line No. Correction 


x KOK 


143 1,2,3,4 In referring to when the hearing opened, 
references to the statements and ex- 
planations of the Trial Fxaminer the 
beginning of the hearing that he would 
not receive evidence bearing on the 
representation issues, were omitted 
in the transcript by error on the part 
of the reporter. 

*x* * * KK * 
General Counsel has filed a Motion to correct the record. To the extent 
his proposed changes differ from or are not included above, objection is 


made to them. Asian example, General Counsel would change the testi- 


153 
mony on page 145, line 1, which was reported correctly. Mr. Schrock | 


| 
changed that testimony on page 148. But Respondent's counsel heard it cor- 
rectly and said then two pages later: "All right, on September 30 when Mr. 


Warren told you he felt the union would be a good thing"; ''You mean he didn't 


say it was a good thing"; Didn't you just testify it would be a good thing", 

Would the Trial Examiner and Mr. Stieglitz allow Counsel to misquote tegti- 
mony on two successive pages without saying anything (T.R. 147-148). Far- 
ther, on page 147, lines 18-20, 23-24, this testimony was repeated. Further 
Mr. Schrock on page 148 says Mr. Warren asked him about the union (ines 
8 and 9) but Schrock testifies to the contrary. (T.R. 145, lines 1-3 and TR. 
149, lines 8-9) Mr. Schrock's testimony is contradictory in every respect, 
and it was so when he gave it. The fact is that the entire Transcript is pa- 
tently and completely unreliable and its validity is so impeached that the par- 
ties in fact had a hearing without a reporter, and this should be the finding 

| 


of the Hearing Examiner. 


| 
One glaring correction that must be made involves lines 11-13 on page 


113. Absolutely nothing was said of a paycheck or a lady upstairs, only that 
Mr. Amos C. Yoder came in to pick up his tools and to tell Mr. Hoover he 
was leaving. Where the reporter dreamed up the other matter no one includ- 
ing Counsel for General Counsel knows. These three lines as corrected 
should read: ‘Went in and got my tools and to tell Hoover I was quitting. I 
tried to get to Karl Hoover, my foreman. He was upstairs in the paint rdom. 
I started up the stairs and a man stopped me and told me I could not go up 


there because they were tearing it down because of the fire; He asked me 


what I wanted and I told him I wanted Hoover because I was quitting. He 
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me I could not go up there so I told him to tell Hoover I was quitting." 


WHEREFORE it is prayed that this Motion be granted. 


[Subscription Omitted in Printing] 


[GENERAL COUNSEL'S EXHIBIT No. 3} 


LIBERTY COACH COMPANY, Ine. 


SYRACUSE, INDIANA 
P.O. Box 608 Phone 219-457-3121 


August 25, 1967 


Dear ilr. pees 


This letter is to assure you and your family that Liberty cee 
not recognize and will not bargain with the labor organization 
presently making pass outs to Liberty employees. 


Liberty will not do so because this organization never had a 
majority of Liberty employees as members and doesnit. Further as } 
president of this Company, I don't intend to bargain with an organ- 
ization that came’ into our plant, abused production by slow downson| 
the part of a few misled employees so as to rob you of your bonus 
and then used the situation it created to maliciously and falsely | 
accuse Liberty and myself of “manipulating” the bonus. 


It followed this effort with other Vicious propaganda based on 
falsehoods in an effort‘to confuse an election. 


Why didn't 1t choose to come to Liberty and fairly participate 
in a Democratic election. Because it Knew it could not win fairly 
at Liberty. Right now in desperation it is attempting t9 obtain yoy 
membership by convincing you that its "in" at Liberty. 


Don't be fooled and don't let it fool your friends. 


y 


This case will be 1 d by a court and I intend to respectfully 
press your Gare and Libs s cause before the proper courts and I 
have absolutely ao fea he outcome of the proceedings so why 
should you. 


| 
| 
| 
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Do your job and ignore the efforts to worry you or to mislead 


you or your friends into the belief that this organization is 
representing "you". 


It isnit. . . and 1t doesn't have a right to. I haven't talked 
to 1t and I will not. We will proceed to obtain a hearing in the 
courts. 


| 
: 

I would appreciate the confidence of you and your family. 
| 


= soe : Best regards, 


[GENERAL COUNSEL'S EXHIBIT No. 4] 


LIBERTY COACH COMPA 1, 


SYRACUSE, INDIANA | 
P.O. Box 608 Phone 219-457-3121 


October 9, 1967 


| 
| 
‘To Liberty Employees: 

Desperate men do and say desperate things. While Ted Nolan 
was not aroun: in 1960, when we were all striving to turn this 
company around and make it a leader in this industry, Nolan is 
now desperately attempting to cash in on the fact that Liberty 
is now a stable and secute company to work for. While Nolan is 
always ready to distort the facts at Liberty, has he ever told 
anyone of his interest in arithmetic? 

: FACTS 
we | 
1. Dues of 36 per month x 200 employees equals 14,400.00 
per year. In ten years this is »144,000.00. At %5 per 
month it is »120,000.00. What is Nolan going to do with 
all of the money? 
ANSWER - At Liberty Nolan is not going to do anything 
with it because he does not represent Liberty empjloyees 
and your company is completely ‘confident that the! Court 
of Appeals of the United States wiil rule that Liberty's 
employees were not given a fair election because of 
Nolan's actions. 
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Is Ted Nolan telling the truth about the results of 
election? 


ANSWER - Ted Nolan is desperately telling half truths 
and trying to mislead you again. 


WHAT DOES TED NOLAN KNOW? 


Nolan knows the election was investigated and the 
investigators ruled against him. 


Nolan knows the investigative report was not accepted 
by the board. : 


Nolan knows that the board refused to receive evidence 
of the investigation and refused to give the company 
a hearing. 


Nolan knows that when the election gets to Court the 
evidence of what he did will be before the Court. 


While Nolan likes to talk big and make big threats anc 
childish drawings he is "-histling by the cemetery.” 


Nolan knows that one more step by the NLRB is required 
by law befére the Court can review the election. You 
can expect him to pound his chest harder and become 
more hysterical es his day in Yourt approaches. 


Nolan aiso' knows that under the law a company must 
refuse to bargain with a union that has acted unfairiy 
in order to have a Court review of the election. 


QUESTION 


If Ted Nolan believes he acted fairly and did not pervert the 
election, what is his problem? 


ANSWER - Nolan knows that Liberty could not and would not defy 
an order of the Court of Appeals of the United States. Nolan's 
problem is that ne is afraid that the Court's order will be 
against him - not the Company - so he can't wait - he is going 
to keep his propaganda coming and try to mislead you. 


QUESTION 


What does Liberty think? 


AMSWER - Liberty knows that its employees are a lot smarter and 
more industrious than the free-loader Nolan. They are not 
going to go Nelan's line until they get all the facts. 
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WRAF ASCUT #LELIS NEWS? 


Willis Newby's card was pulled with that of another emplo 
when aeither of them reported for work or called in on th 
most critical production day Liberty has had in all of it 
history. A day following a holiday and following a fire 

where management and empley2es worked day in and day out 

together to get the line back in production. Everyone ha 
been informed that they were to report-for work that day and 

everyone did except for a few people who had special probliiems 

but who called in early and informed the company. The Company 
felt that “willis Newby knew that he was to report for wor 
this critical day and felt that Willis Newby was aware th 
difficulty in the past existed in getting preduction throu 
his arza of the line. Consequently, he must have known that 
of all days it was very important for him to call in earl 
he had a problem. 


ry ates 
Then subsequently it heard from) Willic 
Newby that his telephone was out of order and finally Willis 
Newby claimed he was sick. At this point it was not unreasonahd!: 
for your company to believe that Willis Newby was not really 
interested in work at Liberty.. and that was the conclusion. 
| 


WITH RESPECT TO GEORGE iOROSCHAK | 
Nolan knows that every company in Indiana hes workman's compen- 
sation insurance and that wir. Moroschak's claim is being |con- 
sidered by the insurance company to whom Liberty pays thousands 

of dollars per year in premium for its employees. wir. Moroschak's 
claim is being processed. If the carrier turns down a valid 

Claim by a Lyberty employee it will not only lose Liberty's 
business but that claim will be pressed by Liberty itself toa 
just conclusion. What case has Nolan uncovered?.. The only 

case he has is the brief case that he and the union attorneys 
would like to put those cash dues in. 


Best regards, 
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[GENERAL COUNSEL'S EXHIBIT No. 6] 


A AP Nes Ae Cae 
eS cot Woy hag VE CAG HEP 2 
LD te Fy 5 (CESS SE LY 
BS A fe TEL Soy) ee 
REPRESENTING LIBERTY COACH EMPLOYSS = S¥RACUSE, IN 


It is now officialtl3 


| 
| 
‘The National Labor Relations Board (NLRB), in Washington, D.C.e, has now 
‘overruled all the objections of the Company and has found that a major~ 
4ty of us at Liberty’ Coach did cast our callots in favor of 
collective bargaining representative, | 


IVE as our 


£8 of last Tuesday, August 125, 1947, hee) SII Toerlct lesinnated as vhs 
Union which a majority of employes.nave sslectec nt them in 
bargaining with the Company. ® 


26%, 


A portion of the document received fro: tae PLAS 
| 


"All production and maintenance employes of the 
Employer at its Syracuse, Indiena, estaodlishment, 
excluding office clerical employees, mobile haul- 
away truckdrivers, guards, professional employees, 


and supervisors as defined in tne ict.” 


Note: This simply describes the “bargaining unit” 

which our Union now representse 
| 

CERTIFICATION OF REPR SPATE. 
| 

"TP IS HEREBY CERTIFIED that “Intermational Union of 
Blectrical, Radio and Machine Workers, AFL-CIO, has been 
designated and selected by a majority of the employes of 
the Employer in the unit found appropriate herein ag the 
repressntetive for purposes of collective targaining, ané 
that, pursuant to Section 9(a) of the National Labor 
lations Act, as amended, the said labor crganization 
the exclusive represontative of all the employes in; 
unit for the purposes cf collective bars wlth 
to rates of pay, wages, hours # 
and conditions of employment. 


Datec, Washington, D.C. 


Note: Zach memoer cf the 4 
et 


complete cory of 


read i: you so des 


S f00. 
Times 

Tal Tb 
rie iO 
> 


WhE 
oyes 


~' 
eae 
ypecsentiz 


pao) 


3 
— 

ie 

=D 


wrard 3 
$i a ect aj 4 


ou rts mh p 
cal a met hp an 
Th} a F- 


m4? a doa Ge 
vl ay 0 


a > 
ty) 


Local 809, Itz 


Sat 


~ aw 
RE: Administrative Co 
ive Co 
ng 


=v 
a View 


2 
“-3 
berty Coacn, 
memp2x 
2 — 
SSerSVS 
nome 
FT 
2? 


” 


for 
° 


pn me 
03235 
Gaica> 


ew 


gern cee 


a 
menes 
ra 
nex. 
Ate... 
oa? 
3 
or aee 
Fee i 


Hl 


a 
Panes 


>, 


0) 
are wo 
uv 


= 

& 
vlS 

Bans 
7. 

Mammen co 
AVaUSs 
a 
peeuCe 

Va SSn 


é 


TAT Ate 


‘4 
improv 
=— 
eae 
we tF 
Peed 
cn os 
ca: 
roe 
222 
wa 


Ge 
L 
od: 
wt. 
ww 


iL 

a 

Snr 

¢. an 
fertin 


ort). 


et 


Pynbeatot 
fir lst 
amit 
o> ct 
enlay 
wmndt 
uo a) 
ee 


(suc 
me 
+? 


+ 
u. 


7 
c2 and sensio 
S 


son 
ver 


fo} 
oerperein 


ww. 


+ 

7 
a et ee 
Jo 


2 

2 

SOS le 
2 


Comen 
= tes 


Indisns 
Woz 
we. 


mm 
. 


as 
recess 
= 
iw 


v 


Sc 
SyPsousss 
ie’ 


a) 
7 
= 


sn cte men 
vive 
a: Pl 
——— 


Salk’ 
reas 


3 
van 
7) 


= 
o— 


3 
Z 


“32, 
7 
a 


give se 


r 


ee tet t-< 
awe a oe 


[GENERAL COUNSEL'S EXHIBIT No. 8] 


LIBERTY COAC# COMPANY,” % 


- 
a 


WARNING NOTICS 


Employee's Name | Clock No. ; | 
Bion Pie Vo Cpe. dil 
Job Classiscajos | aes 
| SA 9-47 
0 MISCONDUCT | 
| 
(0 CARELESSNESS 
xf FAILURE TO REPORT IN WHEN ABS 
Jq EXCESSIVE TARDINESS 


f] POOR WORKMANSHIP 
Xx EXCESSIVE ABSENTEEISM 
[] INSUBORDINATION : 
)_- REFUSAL TO DO ASSIGNED JOB 


[) INTEMPERANCE 


Dept. EE Z, 


ae ee’s Signature | 


ea 


y | 


162 


WARNING No. 1 FINAL 


—<_—{_ 


TO: EMPLOYEE, SUPERVISOR, PERSONNEL DEPT. 


{GENERAL COUNSEL'S EXHIBIT No. 9] 


Benz, SOR ATINIOM STITT NG A eD yo srs asce 
eae etd 2 vay & err ee a oe 


To: Personnel and Payroll Dest 


Employment of the following person is to b2 terminated for 
the reasons given and in acco; -dance with conditions’ described 
herewith. : 

NAMIE OF SHPLOLES | CLOSS No. 


BY 2 
| JOS Cr POS.TAON 
EFPSCMVaDATS—~C“C*“‘“CONSCO#;#;#*#*~#*«XSMGISLo WOR aon aOnaae 
GAL ALD | YES O NOEs 


SATII 


Employee has iSiEZD for the following reason: 

{} Has better jab {_] Dislike of work: - Dissatisfied 

(1 Pay too low — Going to schoo! =] Joined Armed Forces 
(J Family reesons_ [J Sickness or health (] Quit without notic 
[i Leaving town TJ T] 

I hereby certify that I nave Test: & TOISOR. 


Signed 


Employee has been LAID OFF for the following : 
[] Poor workmanship [] Elimination of job 
{]Compietion of job [4 Temporary job 


[Labor dispuze [|] Production decrease 


EXPLANATION (Use separate shost if accessory) 


te ety o£ 


Employee hes bean DISTANT. 


(J Misconduct (lint ompece i j 
{J Incompetence ,_| Poor atten 
1 Refused other work [4 74. ae ES 
EXCLANATION (UiA,s Soro smocres moses * 
L. Ried Pe he A Nate g 


ES BONS SRDS Sx 


2f{/ Me: AML oan (a Cc. - 
APPROVED SE 


Be sure that empioycs as ch: me | yy ad mf) ONT eerste) Coptene 


[GENERAL COUNSEL'S EXHIBIT No. 10] 


LIBERTY COACH COMPANY,  "C. 


WARNING NOTICES 


loyee’s Name | Clock No. | Department 
SR BB C0 Stahis 
Job Classitication ~ Date 
Ji-21-67 
( POOR WORKMANSHIP ( MISCONDUCT 
xX EXCESSIVE ABSENTEEISM (0 CARELESSNESS | 
r  INSUBORDINATION [0 FAILURE TO REPORT IN WHEN ABSED 
| 
{0 REFUSAL TO DO ASSIGNED JOB [0 EXCESSIVE TARDINESS 
(0 INTEMPERANCE ( OTHER — EXPLAIN 
{] TRAINEE FAILURE oO . | 


Warning apse by ) Dept. 


¢ 
tipte 
Witness Employ¢<s Signature 


At. ap WER Lr. Pt | LE biases 


Approved by Dept. | 
. | 
| 


| 
ts ! 
| 


WARNING No. CM 2 FINAL | 
TO: EMPLOYEE, SUPERVISOR, PERSONNEL DEPT. 
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WARNING No. 1 FINAL 
TO: EMPLOYEE, SUPERVISOR, PERSONN va DEPT. 


[GENERAL COUNSEL'S EXHIBIT No. 9] 


Esp, SPR ATEN IOM SRT AINE Am prs Asss 
ae te LN Sees eb aNenn 0 ee ee 


Personnel ond Payroll Dest. vars P=2 3-47 


Employment of the following person is to 62 terminated f a 
the reasons given and in accordance with conditions describ 
herewith. : 

NAVE Ors et ies S| 
ZY 27 
JOS Cr POSzT.ON 


BLIGISLS FOR SSSI ILOTIENS 
Yes g no 


SII 


Employee has RISIENID for the following reason: 


(Has better job {J Dislike of work - [7] Dissatisfied 

L1Pay toolow []Goingioscnoo! [J Joined Armed Forces 
[] Family reasons [] Sickness or healt Quit without notice 
Dj Leaving tewn A 

I hereby certify thot I seve sesigned cuo 


Signed 


Employee has been LAID OFF for the following 
Poor workmanship [] Elimination of jeb 
Compietion of job Temporary job 

[}Labor dispuze (] Production decrease 


EXPLANATION (Uso sepascte shoot if socessasy) 


‘ MOD ATT 


eee hes been SILI NSS 
(Tl Intempercnce 


Nt re Nod bee 
_| Poor attendance 
} Refused ¢ ae (OrK (A 74 fea 
ExXolad LAN ASTON (Ux,: copasace Shock if mecese: = * i 


Ee 


[GENERAL COUNSEL'S EXHIBIT No. 10] 


LIBERTY COACH COMPANY,  "C. 


WARNING NOTICE 


pbloyce’s Name | Clock No. | Department 
ch ah ns 


C30! .. Ste 
| Date 
| j//-21-67 

O POOR WORKMANSHIP (0 MISCONDUCT. 
( xX EXCESSIVE ABSENTEEISM (0 CARELESSNESS 


CO . INSUBORDINATION 0 FAILURE TO REPORT IN WHEN 43S. 


ST) selon P32. 
Job Classitication 


{ REFUSAL TO DO ASSIGNED JOB C0 EXCESSIVE TARDINESS 
(0 INTEMPERANCE ; CO OTHER — EXPLAIN 


(0 TRAINEE FAILURE oO 


| 
“Warning Made by Dept. 

by ae Tia ) {ts i 
Witness Employ¢s Signature | b 
ee n aS ‘Divi lps oad: 
Approved by Dept. | 


WARNING No. CG) 2 FINAL 
TO: EMPLOYEE, SUPERVISOR, PERSONNEL DEPT. 
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[GENERAL COUNSEL'S EXHIBIT No. 11) 


LIBERTY COACH COM. SPANY, i 


Wd SA\2 "= Ayan e 
WARNING NOTICS 


So mlover's Name >, - : Clock No. Deparument i 
Z SPIES ent iss Lee Lae iG nel 
Job ,Classiacation 
L. 


POOR WORKMANSHIP ( MISCONDUCT 
EXCESSIVE ABSENTEEISM (J CARELESSNESS 
INSUBORDINATION [J FAILURE TO REPORT IN WHEN ABSENT 
REFUSAL TO DO ASSIGNED JOB ( EXCESSIVE TARDINESS 
INTEMPERANCE 
(0 TRAINEE FALURE nt fe Long 2 
iA 


Mace b ; : 
Ei WL AES 


Witness / Employee's Signature 


Ny Ke - 7A |S ourt Ae TR “ 


Approved by Dep. =~ 


Warning 


WARNING No. 2° FINAL 
TO: EMPLOYEE, SUPERVISOR, PERSONNEL DEPT. 
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AUTHORIZATION CARD 


ieh/ INTERNATIONAL UNION OF ELECTRICAL, 
RADIO AND MACHINE WORKERS, AFL-CiO-CLC 
(1UE-AFL-CIO-CLC) 


1 authorize IVE-AFL-CIO-CLC to act as my collective bargaining rep- 

resentative In all matters pertaining to all conditions of employment. 

d : CL Pace ical . é 
et” 

2 (Signature) 
POAT / cok Nea fT es I 
{Address) © 

—— 
Company. 
Form 2-E 


'Y AVAILABLE 
inal bound volume 
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[GENERAL COUNSEL'S EXHIBIT No. 13] 


MEMBERSHIP 


SCOUT CABIN 


ET A SN, 


Contract proposals will be set forth at this 
meeting, and your Administrative Committee 
wants and needs your suggestions and approvale 


!We urge every member to attend this FIRST official meeting 
, of your .Union Our Chart= 
! er will be present 

all memoers presen 


. : 
Fraternally, ; 
Administrative Comnittee sy; 
Local 800, IUE-AFL-C1I0,C10 


Marty Graff, Chairman 
Joe Geiger ; 
Iiax Evans 
Willis Newsy 
Floyd Rapp 

. Craig Baker 
Gerald Baker 
Larry Otis 


Issued: 9-6-67 
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[GENERAL COUNSEL'S EXHIBIT No. 14] 


International Union of Electrical, Radio and Machine Workers 
Affiliated with the American Federation of Labor & the Congress of Industrial Organizations 


702 W. Jefferson St. oS ; ee Wayne, a 46804 


<a 


july 26, 1967, 
To All Liberty Coach Employes: : 


October 28, 1966 ---- that was the day, nearly nine months ago, when 
the National Labor Relations Board conducted the election jat Liberty 
Coach. 


It was then that a MAJORITY of Liberty Coach employes voted to estab~ 
lish a Union so that a contract could be negotiated to protect and 
improve wages, hours, and working conditions iri the plant. 


And for these last, long nine months, IJE has defended the rights of 
the majority against an array of legal maneuvers and smokescreens en- 
gaged in by the Company's attorneys, in an attempt to Ensen’ you aout 2 
establishing | your own Local Union. ‘ 


But, finally, it appears that the will of the majority wil 1 be aenored 
and you can begin the task of building your Union and mak ing Brepen 
ations to negotiate a contract with the Company. 
Employes who were here in October of last year, and employes: who have 
since been hired, no doubt have many questions which have arisen over 
this span of time. Every effort will be made to answer those quest- 
ions so that each employe may better understand the past +n order to 
build for a better future, 


EVERY EMPLOYE IS URGED TO ATTEND THE MEETING ---- (T a 


THURSDAY JULY 27, 1967 
$ PM 


The agenda will include discussion and plans for: 


| 
| 
i 
: 
SCOUT CABIN (Syracuse) $ 
| 
| 
| 
| 
| 
| 
| 
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Election of Officers 
Election of Stewards : 
Election of a Negotiating Committee 
Constitution and By-Laws 
Contract Proposals and 

Negotiations with the Company. 


rz 


Issued by your TUE-AFL-CIO----Liberty Coach Organizing Committee... 


[GENERAL COUNSEL'S EXHIBIT No. 16] 
= NATIONAL LALOR RELATIONS SOAR 
PTOI. 
nS 
sisal ang tuur (4) copes of chia Petitioa w the NOAS Regwad Conce va 
Region oh CF CORLL EAO & Katatedd. S DATE FRED 


BT more space is reuifes ut aay one hems, attach accitioaal shee, aumuche on atcordhagiy. 


Tre Pe: gieges that the folowing circumstances exist aad requests that the National Labor Relations Board procece unde 
proper au) : 1 


1. Purpose of this Pesision (Check only the one box whick is appropriate) 


— 
- P ~ 
ALLS RC—CeativicaTion oF ReprzsenTaTives (InDivioual, Grour, Lasor OxGanizaTion).—A substantial nuraber 
wish to ke represented tor purposes of coitcctive darguining by Petitioner, and Petitioner desires to be cecified as req 
an scniative of the employces for purzoses of colicctive bargaining, pursuant to section 9 (a) and (c) of the act. ¥ 
1} an Reracsentation (EmMauoven).—One or more individuais or labor organizstioas have presented a claim to Petitioner tg 
recognized as the representative of empioyces of Petitioner as defined in section 9(a) of the act. * 
Oo RD—DecunsizicaTion.—A substantial number cf employees assert that the certified or currently recognized bargaining r 
srntative is no longer theis representative as cefined in section Gla) of the act. * 
C UD—Wiriiaaawat or Union Siop AuTHORITY.—Thirty percent (3053) or more of employees in a bargaining unit covered 
sa agreement between theiz empioyer and a labor organization desire that such authority be rescinded. 


’ 
n 
‘ 


®NOTS.— charge uncer secon O(b)i7) of the act has Seen Aled invoiving the Employer named herein, the statement foliowing the cascription of the 
of petnos shat not be deemed mace. 4 
2. NAMI Sf Emeoten EMPLOYER AZPRESINTATIVE TO CONTACT Mata NO. 
e = . a - anya <n = 
oroy Coscn Company, ints Edward Hussey L57=3y 
3. ADSALSS:ES) OF EOTAR ISR MINTS) INVOLVED (Street ant number, city, zone, and Staie) 4 
moaces. Taéiana : 
WESRSS; 20 lSee : 
——— 
Kz. TYPE OF ESTATUSHMINT (Factory. mine, wholesaler, ec.) - 4b. OZNTFY PRINCIPAL PROSUCT O2 SERVICE 
_ m = 
House Trailers 


> of Unis Iavolved (If more space is needed, continue on another sheet) i {6a. NuMSEz OF | 
S EMMOYCES Ii 
Tacluded : <r ae ae 
fon and mainvenancs emp.oyes 
nyts plant in Syracuss, ADpPOXe 
=7 
1c0 
. ; 6b. 1S THIS PITTING 
Exciucec ; 33 : ares. > -4 SUPPORTED 3' 
36% OR MORE 


ThE EMALOYE’ 
IN THE UNA? 


Bd ves C 


(if zou have checked box RC in 1.A. above, check end complete EITHER item 7a or 7b, whichever 8 appiicad.c) 


=P) me oa * oo = Zz "O44 
Ta. pea Reques: for recognition as Bargaining Representative was made Of. -- SOREL TAOST. 25.9... DQG, ..cceeeceeeeeand Empio} 
= ( Month, day, year) . 
declined recogaition oa or about 5 AN Ln ae (Uf no reply received, so siate) 


(Month, cay, year) 


recognized as Bargaining Represeniaiive and Cesires cerufication uncer the act. 
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ed Barzaining Agent (Uf there is none, $0 sicte 
| AFFILIATION 


| 


9. DatE OF TkARATION GF CURRENT CONTRACT, IF ANY (Show month, sy, 140. iF YOU HAVE Crecked SOX UD IN 1.0. ADOVE, SHOW WIRE Talo 


and year) 


SOW & STAKE O2 PICKSTING AT TMZ EMPLOYER'S ESTABLISHMENTS) | j 22D.1F SO, APPROXIMATELY MOW MANY EM2OYEES aad Pas 


"YES coeceeee NO... 0-- 


(Insert name) 


day, and year) 


5 OR INDIAIUALS OFr ia THAN P ONER (AND OTHER THAN THOS NAMIO IN ITEMS 3 AND Be}, Waite HAVE ‘Chal 
KGANIZATIONS AND INDIVIDUALS KNOWN TO NAVE A RCPACSENTATIVE INTEREST IN ANY EMPLOYEES INT 


MED RECT SN.THON AS AIPA. 
é Unt Desc uecd IN am 


eS ee ee ae RSet ae 


| 
| AFFILIATION - 
{ 


! a 
| 
= 


I dcelare thai i Rave read the above petition and that the siatcments therein are truc to the best of my knowicdge! 


ea cescemen ese n eee ted ste tte mee, 


(Signature of representative or prion Jiting pelusion) 


(K 


Peisiion is fled 
by Empéiayer) 


= beiici. 


oot Gin Totes Pot CAN SS PU ens fine 20% {Mae COIL, Ties 35, o2cthe 


[Caption Omitted in Printing] 


‘REPORT ON CHALLENGED BALLOTS 
AND 


OBJECTIONS TO CONDUCT 


AFFECTING THE RESULTS OF ELECTION 
AND 


:‘RECOMMENDATIONS TO THE BOARD 


Pursuant to a Stipulation for Certification Upon Consent Electia 


In approved 
| 


by the Acting Regional Director on October 11, 1966, an election was 


AVAILABLE 
J bound volume 


conducted 
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- lf 
on October 28, 1966, among certain employees of the above-naued Employer to 


determine whether or not they desired to be represented by the Petitioner for 


E 2/ 
purposes of collective bargaining. The tally of ballots served upon the par— 


ties at the conclusion of the election showed the following results: 


Approxinate number of eligible voters 197 

Void ballots . 1) . 

Votes cast for Petitioner 94 
Votes cast against Petitioner 94 
Valid votes counted =< "188 
Challenged ballots rae a 2 
Valid votes scounted plus challenged panos 190 


Challenges are sufficient in number to affect the results of the election. 


Both the Petitioner, on November 1, 1966, and the Employer, on November 4, 


1966, filed tinely Objections to the election, and each served a copy of their 
respective Objections ‘on the other party. Pursuant to Section 102.69 of the 


Rules and Regulations of the National Labor Relations Board, the undersigned 


has caused 4a investigation to be nade with respect to the challenged ballots 
37 


and Objections, and reports thereon as follows: ; ao: ce re oe 


“PETITIGER'S See 


’ 


‘l. The Ces through its Serre enatieees Fenrestened leomtovessil a 
-with the closing of the plant if the Union won the. election. 


The appropriate bargaining unit as set forth in the Stipulation is as 
follows: "All production and maintenance émployees of the Enployer 

at its Syracuse, Indiana establishment; BUT EXCLUDING all office cleri- 
cal employees, all mobile hone haulaway truck drivers, guards, and all 
professional employees and supervisors as defined in the Act". 


Service of the tally of ballots was acknowledged by authorized observers 
of the parties. The observers ‘also signed certificates that the ballot 
ing was fairly conducted and that all eligible voters were given an op- 
portunity to mark/ their ballots in’secret and that the ballot box was 
protected in the interest. of a fair and. secret vote. . 


3/ All parties were requested to and have furnished various statements and 
evidence in support of their respective positions as to the issues raised 
by the challenges ‘and Objections.’: In:addition, agents of the undersigned 
have made further investigations. with. raspact to the matters under consi- 
deration. 
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The Conoaran cnrough its representatives, enrestened enployees 
with loss of the annual Christmas Bonus we the Union won 2 OSS 
election. ‘ : | 


' -The Company’ granted an across=the=board wage increase, hich | 

was timed to influence the election. : 4 | 

e | 
“: The Company ‘substantially inereased the weekly production bonus - 
paid to the employees, with the timing of such increase hevine 
influence upon the outcome oe the election. 


The Company, through its representatives, burned Union-distri- 
buted leaflets in the plant, and in full view of employees, |: 
thus: ‘ereating an atmosphere of coercion. ie 
| 
6. NLRB Election Notices, posted by cps) Cempany, ‘were marked "No", 
and ‘were ctherwise defaced.: 
By these ‘and ‘other’ acts, the Company, through its representativés, 
interfered with, coerced, and cavinidated the oor cyeee chase Pree 
ventana, a free “dnd fair election. : , - | 


Objections. x oe 2 


The Retetsones - has failed to adduce Secaence and further concedes that it 


yes? . 


cannot produce eyaence in _support of its allegations oacatned in Qbjections 


1 and 2. Rneoceineiys it is eesoumandedl ‘that they be preccalecs Audubon 
— 


* = : | 
Cabinet Company, 119 NLRB-349." 


| 
| 
“Objection 30 
: | 
The Employer readily concedes that: on Senceanes 12, 1966, it announced and 
granted a 10 cent an hour: pay raise to all its hourly paid plant enployees, 
effective as of September 12, 1966. The Employer further admits that at such 
time it also inforued all © employees that effective January 30, 1967, wages 


g-ae é 
would be piceacas another 0° cents an hour. - I 
| 


Petitioner's witnesses corroborate the Employer that both pay raises were 
te | 


announced on or before ‘Septenber 12, 1966, and that the September Pay raise 


decane effective as of that date. Furthermore, both the Employer payroll re- 


| 
cords and the employee pay stubs submitted by the Petitioner verify that the 
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September pay raise became CEECEENE as of Sepreabe~ aa Le for the payroll 


period ending September 18, 1966. 


Inasmuch as the above conduct and events alleged by the Petitioner to be 
objectionable occurred prior to the filing of the petition on September 27, 


1966, they may not be found to be objectionable. Goodyear Tire & Rubber Co., 


138 NLRB G53. Therefore, it is recommended that Objection 3 be overruled. 


_ Objection 4 


In nae of Object Tons 4, the Petitioner proffers 3a compilation of a 
representative employee's bonus eaenices meee the pay period ending January 
12, 196%, through the pay period ending October 23, 1966, which is attached 
hereto as Exhibit 8, and two other employees’ check stubs which accord with 
the compilation, and alleges that the Employer altered its production schedule 
to enable the employees in the unit to earn more bonus during the period be- 
tween the filing of the petition and the election, Of the four witnesses 
proffered by Petitioner in support of this allegation, two testify that the 
bonus earnings did inerease during the period in question but concede they __ 
have no evidence that the Employer controlled production scheduling for that 
purpose. The other two ecitsoner witnesses state that che ‘Employer did, in 
fact, intentionally increase » the bonus by setting up an easy production schedule 
as to models and by scheduling ‘the production of EES models consecutively, 


thereby enabling employees to produce more répidly. 


.7 


The Employer denies Petitioner's allegations and proffers sworn statements 
of nine production employees who variously deny any Employer tampering with 


the bonus; state that the employees could have made as much bonus prior to 


the period in geese had they worked narder) and that they did not work harder * 


C= 


Sue to general dissatisfaction, exceptionslly. hot weather, and a turnover in 
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employees; snes in their opinion, the cancel in bonus was oat to a fluctuation 
in the number of employees saps oyece which: affected the base. ~ 


A careful examination Se the Euploy er" s onus records aoe Sanuaty 12,. 


1964, through Rezobers 39, 1966, establishes that eae, same bonus foraila and 


aoe 


conversion rates have obtained throughout nes = aon uniforely applied. 


The Employer does not DeLESS for open stock, but only to eaters" order. 


The production schedule, according to, the Epployer, is based on orders in hand 


and the’ production schedules for the period in: question, and the two periods 

similar to it ‘in Banacen imediately preceding) phe filing of the petition 

are sumarized as to quaritities ‘ind models produced, as follows: 
~e o yo; “2 “ ° 


Model Nos” 9/26/66 through 10/28/66. 8/29/66 | co “9/26/66 7/27/66 to 8/29/66 


3612) s.-) se bi Folie +t meee tin ply 18s" By Meany. oho 9: 
4310 ety’ atae 3 2 5 KS Bree. te o*. : 
55 by a OS Soe oe Ita cot eee teben, 9 
eae Re oe ene dimmwtalrire Se Se : 7 | 

BETZ cuit. et Fe a a Jee 
501¢ eens ee oe 

-. $012 Se OG) eet | 20 

S5SI0. <2. 2 Oe ee eS ane 

Done Se Ree ee! We hiss SCS vs 

6010 oom ae se SE eee Wo, ote Sa etl, ak es r “a DOS en cr a 23), Jl 

6012 ya ee 


a wo o ean : 
ie oom tae teh Sead pai ere 


. It is obvious that’ there Bay no substantial difference’ in nunbers and models 


- produced from period to > period. ‘Further, contrary ‘to Petitioner's peg 


ee -siteees 


there‘is- no disparity between ‘the iqusnsteces of particular models scheduled 


eonsecutively raring the period in question and ‘the period inmediately pre= 


ceding. Thus, as’ to “Model 5012, cen ¢. were four ‘high’runs of 5 in “phe period 
a+ 8 ~~ 6 oi 
. in question and six “high runs ose 5 in the ‘preceding period; for Model $512, 
Tae 
there were single ‘high runs of 11. ses and 8 between September 26 and October 
eure 


28, and ‘single high runs of 12 an x in the period preceding and che remaining 
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runs of: Model 5512 in poth periods range fron. 2 to S;..as to Model 6012, all 


22 


. Funs in both- mecesae range between 2 and 4, with..similar distribution. The 


earlier period has tao! xuns of 3 cee one. single coach of Model, 4612, and the 
September 26 to OSE 28 period has. one: run of S, three runs of 3, and a run 


of 2 of the same model. cs : 


Ao 8 Pan Selanenton ‘ - 


Apart from the fact that the evidence, does not support the Petitioner's - 
etrce as ots as to rigging of production, schedules, it should also be noted 
that although production showed = substantial variation, the number of en- 
ployees receiving the one ; has gradually reduced from a high of 211 in the 
week esses Sones 19, 1966, to ‘the Seeoe of 192, in the week eee SRS 


Chee Sintlee = peat ARES ee = Eta fe 


"30, 1966. 
From all of the foregoing I conclude that the evidence does not support 


Petitioner's allegation and recommend that Objection 4 be overruled. 


Objection 5 


The only evidence the Petitioner has proffered in support of Objection 5 


consists of the following statement it adduced from one witness; 


“As I entered 'the Metal Dept. shortly before 6 a.m. on the 
morning of October 27, 1966 I observed a group of ny fellow 
employees looking towards the foreman, Oscar Bjella,’ who 
was sitting on a cart in the area. I saw the foreman holding» 
a piece of paper about 8" x 12" in size — he then lit this 
paper and dropped it on the floor". 


The Petitioner concedes that its only proffered witness could not identify 
the paper as Union literature, However, alleged. foreman Bjella admitted that 
a Union leaflet which he was aot in that area that morning accidently caught 
on fire while heloas lighting his pipe with a match, whereupon he shook the 
paper with his hand, then placed the lighted paper on the floor and stamped 
on it. Bjella further stated, and it stands uncontradicted, that although 


there were about "a dozen" employees in the area and that some of them "may 
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have seen" the incident, he at no time before, during, or acter ‘the panes 


made any statements or discussed either the burning or the leaflet with anyone. 


Inasmuch as che undersigned is of the opinion that the atcregoing incident 
was clearly noncoercive in nature and affect and did not constitute conduct 
eS with the results of the election, - I find it unnecessary te resolve 
the questioned supervisory or “agency status of Bjella, “Accordingly, I find 


| 

Objection 5 to be without werit and SOS ‘that it ‘be overruled, 5 

es i 
4 
| 


i. an 3 a 


SoS eesonic 6 


The Petitioner ‘contends ke the OPS ballots coneatnaak fa two! Board 
Election Notices posted at two time clock nocations situated on the east and 
west sides of the hallway ‘in the main plant building were defaced by) unknown 
persons at various tines BE to the’ election and “remained defaced up and 
untey the close of ‘the Cecsets No SLUR Soe were made by Petitioner re= 


garding the two other: election notices: which were » posted at time clock locations 


in the Bune" other two ‘buildings, DOE, “is pcherey SY evecare that ‘the latter 
Me ls 


two were in any way defaced, 


co what eel CENSSE of the sample ballots consisted of: 


| 
| 
Witnesses proffered by. the Petitioner gave the following varied accounts as 
| 
| 


(ay Two witnesses stated that on the first day the notices were | 
“posted they observed an "X" marked in the No boxes of the 
-sample ballots and later at an undetermined time prior to 
‘the election, they noticed a CERES marking in the Yes boxe; 
of both sauple: ballots. 


Spur Jorge 


x) Another witness noticed that on the first posting day he saw 
‘an "X" in both the Yes and No boxes of the sample ballot on 
the west side of the hallway, while the other sample ballot 
only had an "x" in the No box. ; 


| 
(c) Three witnesses stated they observed a facsimile of "Mickey 
Mouse" drawn in the proximity of the Yes box on one notice. | 
he ete a mere epee 
(a) Petitioner's International Representative Nolan stated that | 
prior to the pre-election conference on election day he noticed 
| 
| 
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a combination of "X" marks and check marks in the Yes and No 
boxes of both’ sample ballots. Additionally, Foreman Speicher 
testified that a few days before the election he noticed that 
one of the sample ballots in the main plant time clock area 

hadg an "X" marked both in the Yes and No boxes, but that he did 
.not report the defacings to the Plant poupercocendent or any 
other Company representative. 


ote hee 


Both ce Petitioner "and ite witnesses admit, that ney do not know ne a 
: identity of ele persons who mae ‘the alleged markings, and further admit that 
- although they had enoneces of: ‘the defaced notices ror the first day the 
notices were sposted, they dia not complain about’ or report them to either the 
Board Agent and/or “any Coapany representatives or entencace any steps to have 
‘the defaced Rotioes replaced. or ‘corrected until after the election, Addi- 
\ ‘tionally, the Petitioner aénits ‘it can produce ‘no evidence attributing the 


sreenoastDEtecye for the defacings to the Eaployer. 


< the . . 
The Euployer denies responsibitity & for the Sefacings and explains chet it 


did not replace, ‘any ‘election notices or Sndertake “to reredy the Gefacements 


, as it gid not become aware of then until, after ‘the election, 


Accordingly, in view of the foregoing, I find Objection 6 to be without 
terit and recoumend that it be overruled. Lloyd.A. Fry Roofing Company, 108 
; 406; 
NLRB 1297; Rheem Manufacturing Company, 114 NLRB LOWE. H. Snow Canning Company 


inc., 119 NERB 714, 718 


ADDITIONAL . ELECTION INTERFERENCE ALLEGED BY THE PETITICNER 


The Petitioner further coup earns that: 


(a) The Coonace through its renrenentactoneh Sas Plant iseoece 
intendent Ted Auer, threatened employees with loss of their - 
(1) production bonus; (2) canteen privileges: (3) smoking 
privileges; (4) “other benefits": and (5) jobs by closing 
the plant, if the Union. won the election. 


(b) That during the course of the campaign period various rumors 
and expressions of fear pertaining to the loss of the benefits 
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and privileges listed. above in paragraph (a) and plant shut) 
down were widespread and prevalent among employees and thus’ 
created an atmosphere of fear and anxiety among the voters 

' “and interfered with their freedom of choice and made them 
reluctant, to vote for the IUE". 


Petitioner concedes it is unable to produce any evidence that either 


‘Plant Superintendent Auer or any other Company representatives or agents made 
any statements or threats perce rare to the loss of any benefits or) privileges. 
However, Petitioner proffered several witnesses who testified at some length 
as to various casual conversations with fellow employees wherein they discussed 
or were quenctoneababocs the possible loss of the above-mentioned benefits, 
privileges and plant shutdown if the Union were to win the election, All wit- 
nesses proffered by Petitioner readily admitted that all statements or ques= 
tions addressed to them concerning these matters were made by fellow nonsuper— 


visory employees and that the assertions made at such times merely constituted 


- “personal opinions", “shop talk", expressions of personal apprehension, or were 
a 

based on pre~election shop rumors. es ae a. eae 
: zs | 


Petitioner and its proffered witnesses concede that they cannot produce any 
. evidence attributing the responsibility for the purported rumors to the Employer 
oP | 
or its representatives and agents. Furthermore, the Petitioner has failed to 


proffer evidence establishing that either the employees’ alleged assertions of 


apprehension or that the prevalence of shop rumors concerning the loss of any 
~ | 


| 
benefits or privileges, or plant shutdown were predicated on any actions or 


statements made by the Company. 


The Employer gave no campaign speeches, nor distributed any campaign litera— 
. rafts . | 


ate | 
ture during the pre-election period, and there was no evidence arosseres or 


adduced that the Emp royer was in any way Zespousible for the rumors or alleged 


| 
employee apprehension, . [ 
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Petitioner contends that the Employer threatened employees with toss of thei 
smoking privileges if che) SLES won the election, In support of its contention 
Petitioner proffered two witnesses ol state that on the morning of the election 
they were smoking in the restroom when Working Foreman Speicher came in and 
handed an employee his pay check and stated, “After today /or “from now on"'7 
there will be 2 more of this". Speicher turned to Teave and one employee 
asked him what he meant by that. Speicher replied, SS left without 


‘ ” 


further comment. “’ Bey 


Foreman Speicher, while asserting that "No Smoking” signs are posted pro— 


hibiting SSS in ches Restrooms, and shop) areas during working hours, admitted 
that in RSI the "no peers policy” was not strictly enforced, and that on 
many occasions he has observed employees smoking in the restrooms during working 
time. Speteher admitted that: he has brought pay checks to his men in the 
restroom on seeasion, but he denies the CE incident and further denies 


ever making the Ato or discussing TEES privileges with employees or 


ever SEES oes eo se in that area. : ~ ig 
od = spd” : 


Assuming arguendo: that Petitioner's witnesses are accurate in their testi- 
‘mony, the- alleged incident reflects such a substantial degree of ambiguity as 
“to preclude a- finding’ that Speicher's alleged conduct ‘and Annee of Speicher 
created a coercive or intimidating arcactioudenpYovees with respect to their 
choice in the election. ‘In any event, in’ view of the totality “of the circun— 
stances prevalent during the ‘erucial meninee ‘the alleged. incident was) at most 


creer, an ESS event “and thus not sufficient to warrant’ wae lesize 


the election. at aes aioe Or 


eo. 


status of Speicher, ws ae eee 


| 
| 
179 Ge a: : 
Accordingly, for the foregoing Feasons, t find ‘that the matters alleged 


by Petitioner as acditfousl election interference ‘are not supported by 


evidence sufficient to justify setting ¢ oe election: aside and it is recom= 


eee that they be WSIS 


wee 


EMPLOYER'S onseCT TONS i 
The Euployert s ‘Objections allege, in pertinent part, * Same ‘the Petitioner 
“has interfered with the conduct of the election ibys: L 
. "1, Falsely_ accusing “the: ee a so-called "news ; bulletin’ 
dated October 26, 1966 of granting ‘an’ ‘extra bonus to fool em- 


proyees: in the course’ of Se activity. 


‘signatures on such cards through pretenses: and unlawful ine. 
“ducéments. - = aa 


3. Falsely accusing, in campaign literature dated October 
21, 1966, the plant superintendent of the company of ac— 
tions and remarks with respect to election activity and 


| 

| 

characterizing those remarks as disgracezul and illegal. 
i 


& Falsely accusing the plant superintendent of the compa by 
- of illegal "fear tactics" for the purpose of influencing en- 
ployees votes in the election, “| 


S. FPalsely accusing the plant panecentandens of the een 
of threatening to close the plant when the union was voted in 
in violation of Federal Labor Law. 
6. Falsely accusing the plant superintendent of the company 
of threatening to take away the Christmas bonus a employees 
--voted yes. : . 
‘7. Palsely accusing the plant ponanintensen® of the ‘coupany 
of threatening to take smoking PTL ViTes eS away when the union 
“““wins". 
8. Falsely characterizing the plant superintendent as a des=- 
perate man doing desperate things. 


9, Falsely accusing the plant superintendent of the company 
’ of having something to hide. x 


10. Offering of waivers of initiation fee for signing an IUE 
card on or before the “election and as an inducement for voting 


yes. | 


180 


B. Distribeting gopies of a sham letter dated October 21, 1966, addressed 
to the company President, accusing the plant superintendent of activity - 
such as "to interfere with, restrain, or coerce employees in the exercise 
of these rights," and accusing the plant superintendent of violations of 
8(a)I of the law, and falsely accusing the plant superintendent of addi- 
tional actions such as questioning employees about their union activity 

in a manner so as to restrain or coerce the employee. 


C. Falsely accusing the plant superintendent of spying on union meetings 
or pretending to spy. 


D. Falsely accusing the plant superintendent of granting wage increases, 
deliberately timed to discourage employees from forming or joining the 
union. Z 


E. Falsely accusing the plant superintendent of manipulation of the 
production bonus and of buying votes against the union. 


This activity on the part of the petitioner union was initiated first 

by distributing to employees a brochure in which a bold type caption 
states "The boss is breaking the law if he does any of these things", and, 
"coincidentally", many of the examples given are the grounds now cited and 
the false accusations made by the petitioner during the course of pre- 
election activity. Contrasted with the accusations and allegations of the 
petitioner is the fact that seldom has any employer gone to greater effort 
to avoid even the slightest influence upon its employees in the free 
exercise of their voting privilege. The employer distributed no propa= 
ganda of any nature through the mails or in handouts to its employees and 
did not call its employees together, collectively or individually, for 

the purpose of legitimately influencing their votes, let alone the ille- 
gal activities now complained of by the petitioner.” 


By subsequent letter in further amplification of its Objection 19, the 
Employer states: 


"The union stated that its offer in the News Bulletin of October 
21, 1966, to give a charter membership free from the, burden of 
initiation fee, was not in violation of the law. It should be 
noted that this offer was coupled in juxta position to the 
statement, "Sign your card today ... and vote "Yes" on October: 
28th." Again the union is attempting to take advantage of the 
“law, rather than to treat honestly and fairly with the require-_ 
ments of the law. By coupling the offer with the quoted state- 


ment, it is obvious that Mr. Nolan inténded to connote that a...” 


vote "yes” was required for the free initiation fee." 


In still a later letter the Employer says: 


"Another matter that the employer now requests the Board to 
_investigate is the rumor that is circulating in-its Syracuse 
establishment that the union has coerced one of the garage 

mechanics and attempted to coerce another into signing an 
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| 
affidavit as to the nature of their vote in the challenged, 
ballots. The employer belicves that this activity on the | 
part of the union. would render these votes invalid, even if 
they were otherwise eligible ballots." os! 


z Summary aie 


In substance, the Euployer takes the position ‘that the Petitioner" s ‘al- 
legedly false literature (attached ‘hereto as Exhibits 1 through 7 ‘and issued 


on or about the dates they bear); alleged attempts by Petitioner's. adherents 


to elicit onti-union statenents from supervisory personnel; an alleged pro-. 
duction slowdown by union adherents in about August, Septembér and detober 
1966: the listing of the names of coplovecsiins members of the organizing 

: 
committee in Exhibit 3,° and the names of Oscar Haney and Gene Hill in Exhibit 
5, without their schoo. false accusations by union adherents that the 
Employer "rigged" the bonus; an Rilecadinterepresensertonktn Petitioner's 
ifterature that a mes eeee oss signed union cards; and the alleged Baoaiee 


of free initiation fees in “Exhibit 3, are all part of a general Sonapiracy, by 
oe | 
I 


Sxnrvics l through 7 are.not ou sece nats on their face, Satie 
—— 


the Petitioner to ender a fair election impossible. 


Ceramics, 140 NLRB 221, and assuming that ‘they were, the Employer had arpa 


time to reply to the matters ‘it -how deems objectionable... Ralston Purina, 
eee ee 


i 

' ale 
| 

| 


147 NLRB 506. 


| 
Insofar as the various activities of union adherents’ complained of are 
concerned, the only evidence proffered by the Employer to establish ‘the 


Petitioner's responsibility fr their acts is membership on the organizing 


committee, This is insufficient to establish an agency relationship) be- 


tween these employees and the Petitioner. H. E. Fletcher Co., 121 NLRB 


826, 831; Electric Wheel Co., 129 NLRB 1644, 1647: Dornback Furnace & Foundry. 


Company, 115 NLRB 350, 353. . | 
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In regard to the promise of free initiation fees contained in Exhibit 3, 


a fair reading of the Exhibit in its entirety impels the conclusion that the 
free initiation fee was not conditioned on how employees voted. Such a waiver 
as that contained in the Exhibit is proper, inasmuch as there is no condztzon 
therein preventing an employee fron retaining his freedon of choice in the 
election. Gilmore Industries, Inc., 140 NLRB 100; Gorbea, Perez & Morell 


S. en C., 142 NLRB 475, 


The Ewployer proffers no evidence in support of its allegation that 
Petitioner coerced employees into revealing the nature of their vote after 
the election. Assuming arguendo that this did indeed happen, it still cannot 
constitute grounds for Objections since it occurred, if it occurred, after 


the election. 
ee -- 


Of the two employees proffered by the Employer in support of its conten— 
ion that their names were placed on the organizing committee without their 
permission, one concedes he signed his name to a list at the meeting where 
the organizing committee was selected and the other states he knew his name 
would be on the coumittee and expresses indifference that his name oaaEe be 
so used. Thus, the Employer's Objection in this respect is without merit. 


sinilarly, the mere use of the names of Haney and Hill cannot pe said to 


be improper ‘electioneering. : 


amin view of the foregoing, and since no other pertinent evidence was 
proffered or adduced in support of the Employer's Objections, it is recommended 


that the Employer's Objections be overruled. 


THE CHALLENGES 


The Board Agent challenged the ballots of Richard Timmons and Max Kleinknight 


183 | 
because their-names did not appear on the SS list. The Boe tover joins 


'.in the challenge ‘and takes the. position that these two employees are not eligible 


voters because they are mechanics at the Employer's garage located in the 
village of Wawasee, approximately three quarters of a mile from the main 


plant in Syracuse aad have no community of interest with employees in the 
bargaining unit. | 

The Petitioner ¢ontends that it’ was its intention when it entered into - 
the election agreement. to include all production: and maintenance exployees 


and that the two employees in question perform work related to production Say 
and that a PoE of interest exists between the garage ced and the 
production and SOSSECRAREC PS so as to require the. inelusion|of the 
garage mechanics within ne) dargaining unit. The re wee no Aiscussion of the 
garage mechartne between the parties ee with ‘the poenalh prior to the ean 
conference on October 28, 1966, when ‘the Petitioner A the first tne ques- 
tioned the omission:of their names from the eligibility list. parae 


’ 


Petiti Loner furcher contends: 


"The Board has regalerty included garage ani ina neetnes 
* tion and maintenance unit without affording them any self~| 33 
determination election, although truck drivers were in a s¢~ 
‘.parate unit or were afforded a self-determination election, . 


Iowa Packing Company (1947), 74 NLRB 434, 436; American 
Linen Supply Co. (1960), 129 NLRB 993, 995; Nissen Baking | 
‘Corp. (i961), 131 NLRB 589; American Cyanamid Co. (1954), | 
TIO NLRB 89, This is based on the view that garage mecha-' 
nics are not true craftsmen. Gulf Oil Corp. (1954), 198 | 
NLRB 162, 163; C. K, Williams To. (1953), 196 NLRB 219, 220 
Armstrong Cork C Co. (1952) 97 NLRB 1957, 1961. Garage mecha- 
Mics have different skills from truck drivers which require 
_that garage mechanics be placed in a production and maintenance 
unit rather than a unit of truck drivers, Iowa Packing Co, : 
(1947) 74 NLRB 434, 436, For cases commenting on the lack of 
‘community of interest between truck. drivers and garage mechanics, 
see Standard Trucking Co. (1958), 122 NLRB 761, 762, Frederickson 
Motor Express Co. (1958), 121 NLRB 32, 34; Chemical Express Co. 


(1957), 117 NLRB 29. 
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The Board has often pointed out that over=-theeroad truck acivers 
are governed as to their hours of work and certain other condi- 
tions of employment by I.C.C, regulations not applicable to 
garage mechanics. Intercontinental En eneeine Mfg. Corp. 
(1961), 134 NLRB 824, 825. 


Here, the two garage mechanics will be left without represen-. 
tation unless they are permitted to be included in the produc- 
tion and maintenance: unit. Since their votes have been se~ . 
gregated, and the Union will not be certified unless both vote 
for the Union, they have been afforded what is, in fact, a 
gself-determination election. Therefore, the Union requests 
that the challenges to their ballots be withdrawn and their. 
votes counted. Me 


Ticmons and Kleinknight are the sae garage mechanics employed by the 
Employer. Their place of work is located in a Separate building, about 
three quarters of a mile ‘€rom the main plant oe about one half mile from 
the haulaway area, “which is itself about one half mile from che main, plant. 
They service, maintain and repair the Employer's haulaway trucks and are 
onder the direct supervision of the dispatcher, who maintains his office at 


the haulaway area and also is the jumediate supervisor of the truckdrivers 


who were excluded from the unit by the parties. The dispatcher has no super— 


visory authority over any production employees. 


Timmons and Eleisknight punch a time clock located at the garage, rather. 
than the ones located at thet main 1 plant which are used by the production en 
ployees. They are carers on the administrative parce rather than the 
factory payroll which covers ‘all production and earirensnc’ ‘employees. 

The mechanics are paid $3.25 per hour and do not POPES SECS in the pro- 
duction ones Piecexs production nesters are ~ ene $2.40 per hour and share 
“in the Docase The plant maintenance man, who voted unchallenged, receives 
$2.70 per hour and shares in the bonus, The Peeters truckdrivers do not 


share in the bonus and are paid on a mileage basis. The garage techanics 


did not receive the pay increases granted to production employees in March 
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and September 1966, and their pay, week ends on Thursday. while the mone 
pay week ends on Sunday, 4ll employees, including the mechanics, receive 
the same vacation, paid, holiday and insurance benefits. Aside from the fact 


that on one occasion in early. 1965 a plant maintenance . man worked in the 


garage for approximately three weeks while a mechanic was off sick, there has 


been no interchange. of employees between. the main plant and ,the garage. 


The mechanics buy small parts, as needed, at their esi Oe 
to review by the Employer's accounting department; maintain a running in- 
| 
: mse Tre a cme : ra eS 
ventory of parts stocked; and are the only ‘employees with keys to the garage. 


a a) 7 es an : ccc : | 
No production employees perform garage work, nor do the mechanics perform 
. Be «= . =S Say Brendon liens tah Ooi ez . A i 
any production work. ; | 


: | 
Petitioner asserts that the mechanics have continuing contact with main 


: y | . 
plant employees, since they allegedly repair. and. maintain forklifts and other 


inplant venicles, voce at the pS and at the garage. Petitioner aiso al- 


leges that the 2 garage men ‘frequently visit ‘the main plant An ero heve con 


‘siderable contact, ‘with proguetion enployees. “The evidence sows hat the ga- 


rage ten nave “indeed Visited the main plant on : many “pceasions to pick up 
automotive parts delivered to ona plant. However, these maacine visits to 
pick up parts are- clearly. incidental to. the. work, performed at the garage and 
closely related thereto. ‘There. is no evidence that the mechanics spate any 
fixed, production machinery... Throughout ..the entire year of 1966 atk the pre- 
sent the Employer has had ‘a continuing maintenance contract with a private 
. concern covering repair and maintenance of forklifts. A review of the repair 
_ orders covering all work performed by: the garage mechanics from pees 1 


| 
, through. October 29, 1966, indicates that of 4,248 total hours worked. by the 


garage mechanics), 173.5 hours were devoted to the repair and maintenance of 


186 
. service trucks, company owned farm-tractors, delivery vans, the Employer's 


pickup truck, and forklifts. Only 27,5. hours of the 173.5 were, devoted to re- 
pair of forklifts. Both Timmons. and Kiecinknight state that about 95% of their 


time prior to the election was spent working on haulaway trucks at the garage, 


and the records:so reflect. 


Inasmuch as the garage is a separately located and distinct operation 


Neron the plant; the mechanics are separately supervised; there is no inter 
change with production and maintenance personnels ene mechanics do not share 
in the Beer Done or perforn cones eae related to produce rods they 
have a different pay week; their functions is } part of ‘the Employer’ s distri- 
bution systems and their work, and Bacerests are separate and SHOES fron 
those of the peodect ion and ee euployées; I eoackede that the “garage 
mechanics should be excluded fron the unit set forth in footnote 1 of this 
report, and recommend that the challenges to their ballots be sustained. 

E. H. Koester Bakery Co., Inc., 136 NLRB 1096, 1013; Gunzenhauser Bakery, 
Ince, 137 NLRB ee ed ee Department Stores Company d/b/a Famous—Barr 


Company, 153 NLRB: 341, 3457 Pa Gna anor cy ork re lec 


. 


The cases advanced | by Petitioner in Weappoct of its position are inapplicable 


to the instant case because eNonee is no attempt ‘herein to classify the mechanics 


as true craftsmen or to include them in a craft unit, and the lack of con= 
munity of interest between mechanics and truckdrivers is not at issue. Nor 
is there here any history of collective bargaining or common supervision of 


mechanics and production and maintenance employees to be considered. 


_uf/ The Employer's various contentions that the mechanics “constitute 
— management, clerical, confidential and security people in their re— 
lationship to Liberty” are not supperted by tha evidence. 
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“ RECOMMENDAT ION 


For reasons hereinabove set forth, it is recommended that the Objections 
“egle| 
be overruled in their entirety, the challenges to the ballots of Tittons 
: —_—— 
and Kleinknight be sustained, and an appropriate Certification of Results 
| 
issue. 
| 
| 
| 


DATED AT Indianapolis, Indiana, this 29th day of December, 1966. 


[Subscription Omitted in Printing] 


TuUz-AFL-CIO filed a Pevition with the 
(NLRB) on Septenber 26th, asking that 
can vove for the Union.. 


The NLRB agont assigned to our case has been i 
Company and the Union and has now notified 
tails are comp 


--FRIDAY, OCTOBER 28th 
1:00Pii to 2:30PM 


--STORAGE AREA NEAR TINS 
CLOCK IN MAIN BUILDING 


j 


: | 
‘he FIRB has ruled that all production and maintenance omp 
> 


om or vefore October 2, 1966 Wili be GLisibdle TO VOtC. 


Excluded from voting are all office clerical employes, 


‘haulaway truck drivers, guards, professional employos, 
visorse 


UZ card....--do so todaye...and Decoms 


on 
iva 


fF you have nov 
a CHA Sma ti, = 


MANS SA petiooe 


— SHOU EIO EEE ~ 


sve an opportunivy to rec 
answeres at meetings waich 3 


AN TO ATTEND Tess UNTON 


vik 


asa 


-Tssueé py your IGE-ArL-CIO --- LIBERTY COACH ORGANIZING CCiZiTTTES.,...- 


39 


Brerythine ee 


ak 
S$ 
ALL OP US AT LIBERTY COACH HAVE SOME IiPpoRTANT BUSINESS TO DESCUSS --- 


~ THURSDAY OCT. 20” 
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345 D\A right after Works 


at 
MARLEY'S 4 
South on Route 13, about a | RESTAU D A 
mile and one-half froin the 

plant, (left side of road) eons iN 


Let's talk about: PENSIONS VACATION TI 
: ~~“ SENIORITY SWS ee = 
aT re ee IOBSPOSTINGE 


| 5 
| 
and certainly WAGES -=- GRIEVANCE PROCEDURE -- AND SAFSTY! 


| 
~ 


A Union Contract is what we need at Liberty......for all of usesseess 


| Your Organizing Committee needs YOUR help and ideas in getting the jod 
‘7 Started. ...+SOeeeeee806 you on Thursday at Marley's Restaurant! 


Issued by your IUE-AFL-CIO -- LIBERTY COACH ORGANIZING CoMITrss 
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You are ready to vote in an NLRB elec- 
, tion. You see sitting at the desk union 
* ‘epresentatives (your fellow workers), 
: J. S$. Government's NLRB agent who 
_ conducts the election, and a company 
representative. 


f 
} 
7 
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* The representatives check your name off Government agent gives you a ballot. 
.the official list of eligible voters so no It does NOT list your name o: clock 
one else can vote under your name a: number or have any other means of 
no one can vote twice. = identification. 
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The ballot you receive simply asks if 

you want 1UE as your union in order ie i. as. 

to raise wages and improve working YS eee 

conditions. The ballot provides a You go into the viling booth which is 

~ square labelled “IVE™ so you can pul * curtained to give you privacy ead tory, 
doven your vele for UE by making an prevent anyone from seeing how you / 
X in the square. - mark your ballot. 


You drop the folded-up ballot ‘into a 
locked ballot hich e e but th 
After you have marked your ballot, you = CS SOLE OE a gira: 
: aye , overnment agent can open. Your bal- 
fold it so no one can see how it is marked 


: lot is mixed in with afl the other ballots 
and Jeave the voting booth. - 
cast by your fellow workers. 


After pells cro clo: 


Al - 
ed, Goverament agent 
dutops ballots on fat 


@ counting begins. 
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jinal bound volume 


Government agent counts votes as 
union and company representatives 
watch and union and management ob- 
servers stand in background. After an- 
nouncing IUE’s victory, the govern- 
ment agent seals up the ballots. 
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The U. S. Government guarantees that 
your ballot is cast in secret and no one 
can sneop into the election to fearn how | 
you vote. The laws of the country pro- 
tect your right to organize and your right 
to vote in secret on your desire for a union. 
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So that you may better understand this 
law, here are some questions and answers 
about what you may and ey not Go. 
Q: If, during lunch time or before work time I think I have 
a chance to sign up on¢ of the other workers, can I sign 
him up on company property? 
£ A: Ys 
Q:- Can I talk about union matters openly with the other 
workers at recess, lunch time, or before and aiter work- 
ing hours? 
= “Can I leave my job and go to another worker and sign 
him up during: working “hours? 
A: NO 


Can a group of us get together and discuss union mat- 
_ ters on company property during lunch time or before 
2s0r. after work? Se. 
7A: YES” a. Ss 
“Can we get together and aes the union during 
< working hours) S45 es : 
2 A: NO 
if another work ser comes to my job during Worsing hour 
---+' and asks me to sign him up in the union, what ould. 


- do about it? 


A: Tell him you will be glad to sign him 
sale at noon or after work. 
Should I obey company rules? 
“+s. *.:A:--Yes, but when you are organized, 
you will help make the rules. 
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PAUL JENNINGS, 2a0S1DENT GsOaGe COLLINS, STCRETARYTREASUZIR 


WILLIAM W2IGH7, VICE PRESIDENT 
October 21, 1966 


Mr. Edward Hussey, President | 


-Liberty Coach Company, Inc. | 
Syracuse, indiana . 


Dear Me. Hussey: | 
| 
During recent weeks, I have nad the privilege of assisting. 
Liberty Coach employees in their effprt to form their om 
TUE Local Union, and, as you Imow, a secret vallot elec- 
tion will be conducted among the employees on October 28, 
1966. I have noted througan this time that your employees, 
generally, have respect toward you, both as an individual 
and as President of Liberty Coach Company. 


| 

| 
It is in recognition of this respect that I am taking|this 
opportunity to bring to your personal attention, 
serious situation being created dy your Plant Superintend- 
ent, Mr. Ted Auer. The recent actions and remarks attribuved 
to Mr. Auer, are not only damaging your personal integrity 
in the eyes of the employees, but consvitute grounds for 
unfair labor practice charges to be filed against the Com- 
pany. : oa i 


| 
As you know, Mr. Hussey, the National Labor Relations Act 
not only guarantees your employees the right to organize 
ana@ join a Union, but also forbids Mr. Auer, or otner ¢om= 
pany representatives, "to interfere with, restrain, o7 | 
coerce employees in the exercise of these rights......4" 
More specificaliy, 8 (a) 1 of the Law forbids Mr. Auer |to 
engage in activities against your employees, such as: 

| 

| 


Y AVAILABLE 


Tareatening to 

Union wins the 

Tareavening to take away the "Christmas Bonus," 
and any ovher wages and benefits, if the em- 
ployees join or vote Sor the Unicn. 

Questioning employees adout their Union acvivi- 
ties in such a manner as to restrain or coerce 
the employees. 

Spying on Union mee to soy. 
Granting wage incre : 

discourage employee 

Union. 


1 
3 


Evidence, submitted to me yesterday by Liberty Coach employ~- 
ees, substantiates the fact that Mr. Auer has used "fear 
tacsics," such as threatening to close-down the plant, and 
to take away the "Christmas Bonus," and other venefits if 
your employees vote for the Union. His manioulation of the 
production bonus, since the Union filed the Petition for an 
election, is tantamount to “buying votes against the Union,” 
ané this action, also, could well be an unfair labor practice 


charge. 


I am sure you join with me, in wanting your employees vo 
cast their vote on October 28, 1966, in an atmosphere of 
truth, facts end common sense, and not in? oy whe 
untruths, distortion and fear ocing genera’ AUuCL 
fo this ené, and in the interest oF or 
your employees, I call upon you, as President of Com- 
pany, to repudiate this activity avtributedc to the Plant 
Superintendent, and to reassure your employees thas 4 vove 
for the Union will not result in the plant being shuv-down, 


or in the loss of any present wages anc benerits, waich the 
employees now receive. 


In view of the election being only a few days away, I would 
urge you to give such reassurance +o all Liberty Coach em- 
ployees chrough a lester to their homes, over your signature, 
or through she use of the plant's bu letin boards. 


Thank you for your immediate attention and cooperation in 
this serious matter. Very truly yours 
iz x p 


VE aaa 


Ted Nolan 
5 oh es International Representative 
325 afi-cio IUE-AFL-CIO . 
DELIVERY=- = . 
BEVURN RECEIPT REQUESTED 
File 
Copies to all Liberty Coach employees 
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Asks if you have joined the union. 


Asks if you have been to union meet- 
ings. 


Threatens to close the plant down if 
you get a union. Most likely these 
threats come in the form of hints 
from some foreman. The foreman 
may say: “If the union comes in 
here, we will close the plant down 
and you will be out of a job.” 


Threatens to withheld benefits you 

now have if you get a union. It is 
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one of his foremen to say: “We were 

going to give a wage increase but if 

you mess with this uriion, you won't 
” get anything.” 


Threatens to fire anyone who joins 
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Most times these threats are in th 


form of 2 hint from some foreman. 


It is Wegal for him to tell a worker: 
“If you keep messing with the union 
you may get in trouble.’ Or, “Do 
you think more of the union than 
you do your job?” 


Transfers the active union men to 
less desirable jobs in the plant, or 
cuts wages as 2 penalty for union 
activity. 


Threatens to take away any benefits 
you now have if you get a union. 
Tt is illegal for a boss to tell a work- 
er: “If you get a union in here, the 
company doesn’t have to continue 
your bonus or your vacation.” 
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Checks totalling $03,690 ia back pay are waved by seven 

£ 12 1UE supporters who were unlawfully ficed by the 
Putnam Tool Co. for union activity. IUE-AFL-CiO 
fought and won their case through tie NLRB and the 
U.S. Court of Appeals. Seated are (I. to r.) Mr. and 
Mrs. Richard Masters and Mr. and Mrs. David Kendall. 
Standing (same order) are Saverio Franz, IUE Repre- 
sentative Bob Klingensmith, Lorenzo Julio, Ernest Pro- 
vost, Gus Stauropoulos and Frank Zombo. 
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James Earl Schultz was a member of the [UE Con 
mittee during an organizing campaign at GE’s Hender- 
sonville, N. C. plant. Gi was forced to rehire him, 
pay $6,012.26 back pay and grant a promotion he would 
bave obtained during the period he was unlawfully dis- 
charged. The National Labor Relation Board made the 
ruling after IVE filed unfair Iabor practice charges 
against GE. He and his happy family are shown here ia : 
holding uke back pay checks. f ae name 
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Showa holding checks fur back pay totalling more than 
$2,506 from Hour Timer Corp., New York City, and re- 
cxiving congratulations from James Trenz, IUE Local 
465 President (third from left) are Minnie La Rocca 
($20.00); Mrs. Leo Vetere ($158.40); Marie Giacdina 
($1,095); Tiinpolito Aponie ($$1.60) and Cartacila 
Giardina ($1,095). The awards ordered by the NLRB. 
represcnit esrnings lost when they were laid off for union 
activity whea the production, maintenance and service 
unit was organized, Not in photo, Marquett O’Bricn 
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As members of the Liberty Coach Organizing Commiveco, 
and also on venalf of the International Representatives 


of IUE-AFL-CIO who have helped us in this campaign 
= — oO 


workers form your courtesy and consideration. 


We ere grateful for the support and encourages 


. 


nm the past few weeks Loading tac NiRs 


todays We look forward to the balloving with 
that a great majority of you wili vote for 
the Unions 


Thank you, 
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EMPLOYER'S EXCEPTIONS TO 


REPORT ON CHALLENGED BALLOTS 


AND 


" OBJECTIONS TO CONDUCT | 
AFFECTING THE RESULTS OF ELECTION 


AND 


RECOMMENDATIONS TO THE BOARD 


+ ~ e 
The Employer, ol Coach Company, Inc., files the following 


protective exceptions to the Regional Director! s Recommendations dated 
ee December 29, 1966, which exceptions are to be considered only is the Board © 
| 
does not Boo the Regional Director! 8 Recommendation with respect to the 
sustaining of the two challenged ballots, and only then if the challenged 
ballots would alter the results of the election in favor of the Petitioner Union: 
As to the Employer's objections setforth on pages 8, 9, and 10 of the 
Regional Director's report, the Regional Director concluded, in part, that 
a P= 


"Exhibits 1 through 7 are not objectionable on their face * * * * and assuming 


thatthey were, the Employer had ample time to reply to the matters it now 


deems objectionable.''" The Employer inconporases its letter to tne Regional 


Director of December 15, 1966, together with its other corresp pondence ane 
. 


transcripts of sworn testimony, in response to this assertion by the Regional 
Director. The Employer submits that the record demonstrates ee in- addition 
| . 
. | 
to being objectionable on their face, the statements therein are grossly untrue, 
| 
| 


OTRO. q 
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Geliberately made with the purpose of illegally influencing the election, and 


Cc. 
o 


Sid so. 


All of the Employer's objections are supported and uncontradicted by 


the evidence and each act objected to unduly and illegally influenced the election. 


The premise by the Regional Director that even assuming that Exhibits 1 


through 7 were objectionable, that the Employer had ample time to reply’to the 
matters, is completely unfounded and without regard to the practical nature anc 


requirements of 2 response. Certainly, as wes pointed out in prior eee ee 


to the Regional Director, these accusations were not made by Liberty employees, 


and the sworn testimony amply demonstrates that fact. Yet, they were published { 
y D+y y E 


under the guise that they were issued by employees of Liberty Coach. _ Moreover, 

the scope of the charges issued but several days prior to the election wes such 

that they could neither have been investigated oe properly treated with by the 

Employer in any manner of convincing rebuttal that would serve to eliminate 
udicial affect prior to the election. 

The Employer is not objecting to the Recommendation of the Regional 
Director with respect to the challenged ballots of Richard raewmnons and Max 
Kleinknight. The Employer would point out that the evidence does support the 
Employer's contentions also that the mechan nics constitute management, cleric cal, 

oniidential and security peopl relationship to Liberty, and t they so testif a 


As noted hereinabove, the mploye='s Exceptions to the Recommendations 


to the Board in the Regional Director's Report are merely protect ive in nature, 


anc the Board need not consider those Exceptions in the event that it accepts 


the final Recommencation of the Regional Director that the challenges to the 


en ea 
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"the Employer to resubmit this material to the Board. | 
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ballots of Timmons and Kleinknight be sustained and an appropriate certification 


of results issued. 


. | aRAS 
There are practical and unusual limitations to the Employer submitting 
A ; 


| 
copies of evidence to the Board herein. The Employer procured and paid for 
: | 


1,200 pages of transcript of sworn testimony of its employees and supervisors. 
| 
| 

The original of this transcript was filed with the Regional Director, together 


with substantial documentation including copies of pertinent books and records 


: | 
of the Employer. The volume of evidence is such as to make it impossible for 


The Employer submits that all of this testimony, without exception, 


demonstrates that this Employer treated its employees and the Union in the 


utmost good faith and fairness in election ahd pre-election periods.) That the 
| 


Employer's employees, including union organizers, have so testified without 
| 
qualixication. 


tis obvious from the sworn testimony of all concerned that/none of the 


| 
accusations leveled against the Employer and its plant supervisor were true, 


and these charges contained in Exhibits 1 to 7 went far beyond exaggerated 
| 


- - 7 . — * | . - 
campaign statements. They, in fact, charged the Employer with gzoss cheating 


| 
. : - > . : > | 
of its employees on an economic basis and of engaging in illegal and morally 
: | 
reprehensible conduct against the union and its employees. 


7 + 


| 
| 
Fos | 
In the event that the Board does not uphold the Recommendations of the 
is . | 


Regional Director with regard to challenged ballots, it is respectfully requested 


that the Board direct the Regional Director to furnish the Board with all 
| 
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G2vits, exhid: cocu ion and correspondence anc consice> 
evidence in support of the Employer's 


The Employer's objection with respect to unlawful inducment is patently 


. 


correct. 


Dated: January 5, 1967 


{Subscription Omitted in Printing] 
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SHEA S SHEA . 
= - ; February 13, 1957 


Howard W. Kleeb 

Assacjate Executive Secretary 
National Labor Relations Board 
Washington, D.C. 20570 


In re: Liberty Co2ch Compaay, Inc. 
Case No. 25-RC-3332 | 


Dear Mr. Kleeb: 


- Your letter of February & 1967 was received with considerable 
disadppointmeat on ny pact. | 


Therein you quoted Section 102. 69 of the Board's Rules and Regulations 
with respect to the jiling of exceptions only. I was cognizant that the Rules 
and Regulations did not provide for briefs with respect to exceptions. Conse- 
quently, the Employer did noi tile a bvief. However, thc Union did anc a copy 
Oi said brief was celivered to the Employer subsequent to the time that 
exceptions were due to be filed with the Board. The Union's brief was not 
returned. Moreover, no request was made for a brief on the part of the 
Employer. 
| 
| 
Accordingly, tae Employer is left in the position where the Board 
accepted a brief by the Union subscquent to the time when the Employer's 
exceptions were Jiled with tau Board and prior to the time thata copy w2s 
deliveced to the Employes. No one could sugyest in the subject situation that - 
the Employer or its counsel had indicated, in any way, a lack of diligence or 
a lack of cooperation with the National Labor Relations Board, Indéed, the 
Employer had exceptional expense, time and effort of its staff and of its 
| attorneys and made sure that the National Labor Relctions Board's invostigction 
of this matter, through the Regional Director, was one of the most complete 
ever submitted to the Board. It should be noted in this regard thet the Employer 
took sworn testimony from every individuél who, either directly or remotely, 
: would have pertinent and informative information concerning the premises. 
That sworn testimony was taken without any preparation or any prior coux.seling 
or questioning of the employees involved, in order that it could be agcon; aplished 
i with the utmost fairness and openness to the Union and to the National Labor 
Relations Board. The testimony was taken by the court reporter serving the 
United States District Court at South Bend, Indiana. The transcript was typed 
‘ and submitted directly by the court reporter to the Regional Director. The 
| entire transcript comprised 1,227 pages. Records and summaries of the 
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company were made and submitted at substantial expense of time and energ 
and monies; and, I might add, this firm worked night and day in an effort to 
comply with time requirements of the Regional Director in this connection. 


The brief we submitted was founded entirely on a complete and unchallenged] 
record factually. It was respectfully submitted to the Board in the beliei that f 
it would be of aid and assistance and accomodation to the honorable members 
of the Board in the premises. Certainly, if a brief had not been submitted on 
the part of the Union anc had not been accepted by the National Labor xelations 
Board, the Employer would have no point. But where a brier by the Union was 
submitted without the request of the Board and not in compliance with any 
requirement of the Board and where no time limit existed for briefs, itis 
difficult for the Employer to acquiesce in the position that. the petitioner Union 
filed a timely brie: and the Employer's was not timely. 


We respectiully submit that the purpose of our brief was not to delay the 
Board in its decision, but was to aid and assist it in its review of the premises 
and, hopezully, to conserve the Board's time. 


- We believe the brief was fairly and accurately written and was submitted 
within one month frorm tne date of the decision. It should be noted that during 
@ substantal portion of the month subsequent to the decision the Employer was 
involved in framing its exceptions. Fointedly, the Employer submits that the 
brief siled by the Union has no support of the facts in the case ard that is clearly 
evident in the Employer's brief as submitted. 


Very truly yours, 


SHEA & SHEA 
James F. Shea 


JFS/mes 


. 
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NATIONAL LABOR RELATIONS BOARD 


Washington, D.C. 20570 


| 
February 17, 1967 


Liberty Coach Company) Inc. 
Case No. 25-RC-3332 


Mr. James F. Shea 

Shea & Shea 

3040 Guardian Building 
- Detroit, Michigan 48226 


Dear Mr. Shea: 


In reply to your letter of February 13, 1967, I can 
understand your disappointment arising out of our rejection of | 
your brief. I believe your position is based on a misconstruction 
of our rules and regulations. Your letter indicates that the 
Union's brief was filed subsequent to the time that exceptions weze 
due to be filed. I respectfully point out that this’statement is | 
in error under our construction of the rules. Under Section 102.69 
(c) exceptions may be filed within 10 days from the date of the | 
issuance of the report. However, this section must be read together 
with Section 102.114 (a), which says in part "Whenever a party has 
the right or is required to do some act or take some proceedings 
within a prescribed period after service of a notice or other paper 
upon him, and the notice or paper is served on him by mail or by | 
telegraph, 3 days shall be added to the prescribed period: . . ."| 


| 

Therefore, the above rule permitted both parties to file 
exceptions up to and including January 11, 1967, or 13 days after) 
the Regional Director's report was issued. We received petitionex's 
exceptions and brief on January 11, 1967, and under our rules, this 
was timely filing. Obviously, you are not familiar with this ruled, 
which I am sure you will agree, explains your misunderstanding. 


I should also point out that although Section 102.69 
refers only to "exceptions", it has been the practice of some lawyers 
to file a brief together with their exceptions, and we do not reject 
such briefs, but as a matter of course accept them without question. 

. | 


We sincerely regret what we consider to be a misunderstanding 
arising out of the application of our rules. While I realize thas it, 
4s small comfort to you at this time, I can essure you that the record 
in this case and your exceptions, together with the Union's exceptions 
and brief will be thoroughly reviewed and the ultimate decision of] the 
Board will be based on the facts in the case. 
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For your future consideration, in the event you file exceptions, 
we will also accept a brief with the exceptions and if additional time 
appears to be needed, we will entertain a request for an extension of 
time to file as set forth undez Section 102.69 (c). 


Sincerely yours, KGri— 
s 4H a g 


Howard W. Kleeb 
Associate Executive Secretary 


SHEA S&S SHEA 
February 20, 1967 


Mr. Howard W. Kleeb 
Associate Executive Secretary 
National Labor Relations Board 
Washington, D, C. 20570 


In re: Liberty Coach Company, Inc. 
Case No. 25-RC-3332 


Dear Mr. Kleeb: 


With reference to your letter of February 17, 1967, I was very 
familiar with the three day additional time for filing exceptions where mail 
service occurrec. WhatI stated in my letter was that the Union's orief ~ 
was received by the Employer and its attorneys subsequent to the date for 
filing exceptions. Consequently, we kad no notice of a brief being filed on 
the part of the Union until after expiration of time for the filing of exceptions. 

You point out in the third paragraph of your letter the practice of some 
attorneys of filing briefs, together with exceptions, and the fact that the 
National Labor Relations Board does not accept briefs after the exception 
date has expired. My analysis of the situation, 2s I respectiully submitted 
to the Board, was that an unpublished and unwritten policy of the Board 
operates so that certain attorneys having knowledge of the uawritten policy 
and rules have the advantage of a brief for their client; whereas, the rule 
operates to deny equal treatment to those who must rely upon promulgated 
and published rulings and decisions. 


I respectfully subimit, in view of the limited time requirements, which 
I know are a matter of necessity in National Labor Relations Board matters 
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' that the Board publish the ruling that briefs will be accepted with the filing 
of exceptions, but not thereafter. . | 


I thank you for your courteous response. x 
| 


Very truly yours, 


SHEA & SHEA 


IFS/mes James F. Shea 


[Caption Omitted in Printing] 


DECISION AND DIRECTION 


Pursuant to a Stipulation for Certification upon Consent Election ap- 
proved on October 11, 1966, an election by peores ballot was conducted on 
October 28, 1966, under the direction and supervision of the Acting Regional 
Director for Region 25, among the employees in the unit described pelow. 
After the election the parties were furnished with a tally of ballots which 
showed that of approximately 197 eligible voters, 190 cast ballots, of which 
94 were for, and 94 against the Petitioner, and 2 were challenged. The | | 
challenged ballots were sufficient in number to affect the results of the ctee- 
tion. Both the Petitioner and the Employer filed timely objections to the 
election. | 

In accordance with the National Labor Relations Board Rules and Regu- 
lations and Statements of Procedure, Series 8, as amended, the Acting Re- 
gional Director conducted an investigation and, on December 29, 1966, 

issued and duly served upon the parties his Report on Challenged ae 
and Objections to Conduct Affecting the Results of the Election and Recom- 
mendations to the National Labor Relations Board in which he recommended 
that all objections of the Petitioner and Employer be overruled and that the 
challenges to the two ballots be sustained and an appropriate Certification 


of Results issue. 
| 
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On January 9, 1966, the Employer filed exceptions to the Acting Re- 


gional Director's Report. On January 11 the Petitioner filed exceptions and 
a brief in support of its exceptions. 

Pursuant to the provisions of Section 3(b) of the National Labor Re- 
lations Act, as amended, the Board has delegated its powers in connection 
with this case to a three-member panel. 

Upon the entire record in this case, the Board finds: 

1. The Employer is engaged in commerce within the meaning of the Act 
and it will effectuate the purposes of the Act to assert jurisdiction herein. 

2. The labor organization involved claims to represent certain em- 
ployees of the Employer. 

3. A question affecting commerce exists concerning the representation 
of employees of the Employer within the meaning of Section 9(c) (1) and Sec- 
tion 2(6) and (7) of the Act. 

4. The parties stipulated, and we find, that all production and mainten- 
ance employees of the Employer at its Syracuse, Indiana, establishment; but 
excluding all office clerical employees, all mobile home haulaway truck- 
drivers, guards, and all professional employees and supervisors as defined 
in the Act, constitute a unit appropriate for the purposes of collective bar- 
gaining within the meaning of the Act. 

5. The Board has considered the Acting Regional Director's report, the 
exceptions, and the briefs, and makes the following findings: 

The Acting Regional Director found that the two employees whose bal- 
lots were challenged, Timmons and Kleinknight, have work and interests 
which are separate and distinct from those of the production and mainten- 


ance employees and should be excluded from the unit found appropriate. We 


do not agree. We find that it was the expressed intention of the parties to 


exclude only those employees specifically designated therein, and to include 
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all others. The unit in the Union's original petition was described as includ- 


ing "All production and maintenance employees at the Company's plant in 
Syracuse, Indiana", and excluding "All truckdrivers, guards, professional, 
technical, and salaried employees, and supervisors as defined in the Act," 
[Emphasis supplied.] In the Stipulation, "plant'' was changed to "establish- 
ment", and "all truckdrivers" became "all mobile home haulaway truck- 
drivers". These changes are indicative of an intent to cover the entire 
business unit of the Employer and to exclude only those narrower categories 
of employees so specified. That "production and maintenance employees" 

is meant as a general term is evidenced by the inclusion of local truck- 
drivers within the unit. We find that the inclusion in the unit of Timmons 
and Kleinknight, who are garage mechanics at the Employer's building about 
three quarters of a mile from the main plant, is not inherently inappropriate 
as a matter of law and that they should be included in the unit under the terms 
of the parties' stipulation. 

As we find that these two employees should be included in the unit we 
overrule the challenges to their ballots, and we shall direct that their ballots 
be opened and counted and that a revised tally of ballots be prepared. | 

The Acting Regional Director recommended overruling all objections of 
the Employer and Petitioner. We adopt those findings and overrule all exe 
ceptions as lacking in merit, except those of Petitioner which relate to the 


exclusion of the ballots of Timmons and Kleinknight. | 
| 
| 


DIRECTION | 
IT IS HEREBY DIRECTED that the Regional Director for Region 25 shall, 
| 
within 10 days from the date of this decision, open and count the ballots of 


| 
Richard Timmons and Max Kleinknight and thereafter prepare and cause to 


1Westin ghouse Electric Corporation, 160 NLRB No. 106. 
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be served upon the parties a revised tally of ballots including therein the 


count of said ballots, and take such further steps as may be necessary in 
accordance with the National Labor Relations Board Rules and Regulations 
and Statements of Procedure, Series 8, as amended. 
Dated, Washington, D.C. April 24, 1967. 
Frank W. McCulloch, Chairman 
John H. Fanning, Member 
Gerald A. Brown, Member 


NATIONAL LABOR RELATIONS BOARD 


[Caption Omitted in Printing] 


EMPLOYER'S MOTION AND PETITION FOR RECONSIDERATION 
AND REVIEW OF DECISION AND DIRECTION DATED APRIL 24, 
1967 AND REQUEST FOR HEARING AND A DIRECTION TO THE 
REGIONAL DIRECTOR TO FURNISH THE NATIONAL LABOR 
RELATIONS BOARD WITH A COMPLETE RECORD 


Now comes the Employer, upon this petition, and moves the National 
Labor Relations Board to reconsider and review its decision and direction 
dated April 24, 1967 and to order the Regional Director to furnish the National 
Labor Relations Board with the complete record and to order a hearing herein; 


and, as grounds therefore, states as follows: 


A. The Board's decision and direction herein as to the Employer's 


objections and challenges was rendered completely contrary to the uncontested 
preponderance of evidence submitted by the Employer, and a multituce of 
factual issues were resolved by the Board without reference to the facts an 


casually disposed of on an erroneous proposition of law which required a 


- 219 
factual determination, which was never made. 


| 
. - - . : : { 
B. The Board's decision and direction herein eas arbitrary and 
| 
capricious and contrary to the requirements of due process in administrative 
proceedings because: r | 


| 
l. The Board was considering issues requiring a factual 


determination and the Board was denied the factual basis for a deter- 


mination of due process, as a consequence of not having before it the 
I 


record as required by law and reason for a determination of a just 


and reasonable decision in the premises. The Employer, commencing 


with the initial investigation b y the Regional Director's office, had 


sought earnestly and sincerely to compensate for the failures of the) - 


investigating agents of the Board by taking sworn affidavits and testimony 
| 
of numerous witnesses concerning the factual issues involved herein 

I 


and had furnished the Regional Director with hundreds of pages of. | 


transcript proving, beyond a shadow of a doubt, the exceptions, objections 
and challenges of the Employer. The Employer, in its re SOR, ie | 
referred repeatedly to the fact that the 1, 200 pages of transcript of 
sworn testimony of its employees and supervisors completely and | 
unequivocally demonstrated that the exceptions and objections of the 
Employer were based upon solid, uncontested facts; and the record 
made and submitted by the Employer to the Regional Director was 


| incorporated by reference in the Employer's exceptions and objectio; 


| It is inconceivable that, where the record so completely vindicates 


the Employer's fair play and scrupulous adherence to just principles 
| 
| 
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ance concuct in a labor matter and at the same time demonstrates the 


corrupt methods employed by the Petitioner Union, the National Labor 
Relations Board would issue a decision and direction without reviewing 


or having in its possession the record so established. The Regional 


Director refused to forward the entire record in this case and the 


Board, in effect, refused to order that record up before it. 


Cc. The casualness with which the Board has turned its back upon 


the administrative requirements in this case is further evidenced by the great 

effort of the Employer to file its brief herein and the rejection of that brief 

summarily and without reason by the Board on the basis of some unwritten 

and unpublished internal rule of the Board. The premise given for the operation 

of this "unpublished rule" is that the acceptance of a brief on the part of the 
mployer filed within a month of the recommendation of the Regional Director 

would cause unnecessary delay in the Board's decision and direction. The 

fact is that the Board never began to consider this matter until many months 

subsequent to the submission of this brief and that the Board accepted a brief 

from the Petitioner and referred to that brief in its decision and direction; and 


Petitioner's brief, in fact, contained factual argumentation that was completely 
unsupported and contradicted by the evidence which should ree been before 
the Board, but which the Board did not possess because the record in this 
case was never before the Board. 
D. It is obvious factual issues exist in this case and it is obvious 


that the Employer's exceptions contradicted the recommendations and findings 


of the Regional Director. Yet, the Board attempted to render a factual decision. 
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in highly contested factual areas premised upon recommendations by the 


Regional Director that were incomplete and contrary to the record and in the 


absence of the record being before the Board. | 
2S | 
| 


E. That the record in this case, if it had been before the Board, 


would have demonstrated the correctness of the Employer's position as to all of 
= | 


its exceptions and as to its challenges and, especially, that the so-called 
mechanics, in reality, by nature of their duties and responsibilities, constituted 
. (ao 
management, cléri¢al, confidential and security people in their relationship 
to the Employer, as they themselves testified. Aside from the 1, 200 pages of 
| 


| 
transcript of sworn testimony taken and paid for and submitted by the Employer, 


| 
hundreds of pages of other documentary evidence was prepared and submitted 


by the Employer. The expense involved in this effort by the Employer approxi- 


mated $8,000.00 without reference to any attorney fees; and, yet, this evidence 


| 
was not submitted or required by the Board as part of the record in|this case. 
| 


on The record also demonstrates that this unusual expense and 


burden placed upon this Employer was required on its part because the Regional 
| 


Director, in its investigatory efforts, did not take the testimony or affidavits 


requested by the Employer and, yet, required the Employer to furnish particular 


| 
employees for over a week period to the Regional Director's investigator. The 


investigator repeatedly told the Employer that, as soon as he finished with 


| 
what he desired, he would go into the material aspects as requested) by the 
| 
| 
Employer. However, the Regional Director ran out of time when it came to 
| 
| 
the material proofs the Employer knew were involved; and the Employer was 


forced to continue by itself in obtaining and submitting evidence of the most 
. = | 
| 
| 
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germane, material and relevant nature. Another aspect of the Regional 


Director's investigation was that the investigating agent insisted upon taking 
hand-written statements from management and employees in a hancwriting that 
was completely illegible and, as a matter of procedure, would talk to them for 
several nours and only put down several pages amounting to less than five per 
cent (5%) of what was said and request a signature on these illegible pages. 
Further, his procedure was to make mistakes in the first page of these pages 
and then require the witness to initial the correction so that the initialin 

the page existed prior to his completion of the page. As an example, 


the word "not" out of an affidavit, which completely changed its meaning, 
y $ 


had the employee sign it; and, when the employee struggled to read it and 


th 


realized the "not'' was left out, he went back to the investigator and th 


investigetor was very embarrassed and said that it was a mistake on his part 


and he corrected the matter. At this point the Employer had no choice but to 


furnish 2 court reporter for the investigator and did so and paid for the 
transcript, in addition to the transcript of Ceeony taken and paid for and 
submitted by the Employer. <All of these transcripts are and should have been 
forwarded as part of the record in this case, but were not. 

The Employer earnestly requests that the Board obtain a complete 
record and review its decision and direction so as to correct and preclude. 

‘ patent administrative errors in this case. 

The Employer respectfully submits that, upon a review of the record, 

the Board will find that the Employer's objections and its challenges and the 


nature of the so-called mechanics responsibilities and their. establishment 
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will completely and without contradiction support the Employer's position. 


It is the Employer's considered belief that a decision against the fC 


. . - = . | 
herein on challenges or cbiecsoue can find absolutely no support in th e record 


as it exists and that the Board Sone, upon a review of the record, eaten a 
decision and direction in favor of the Employer both as to mie and objections 
| 


However, the Employer would not-object to a hearing, as requested by it on 


brief and by the Union in exceptions, and believes that a proper, just and fair 


decision and direction can not be issued under fair administrative procedures 


against the Employer where the weight of all evidence is in its favor and 
uncontradicted unless the Board orders a hearing and new evidence is submitted 
| 


at such a hearing contradicting the uncontroverted record as it now exists. 


G. Of prime import, upon the Boards seeking to decide this case 


in a factual vacuum, is the relative posture of the parties before it as to 


objections. The position of both aestco. Employer and Union, is that there 
: 
| 
| were occurrences and conduct operating during and prior to the election that 


could only "deprive employees of their free choice of bargaining aerdessetive 


[Union Exceptions] and "that each act objected to unduly and legally influenced 


the election." [Employer Exceptions]. Accordingly, both parties te this 


‘election recognize, admit and advance the fact that the election clinjate at the 
| 

Syracuse establishment did not permit of a free and fair election and deprived 
| 

the employees of their freedom of choice. What is more, the testimony of 


employees submitted to the Board's agent on both parties part is uncontested 
| 


in this respect. Where the parties differ is the cause or origin of the atmosphere 


that subverted and made impossible a fair and determinitive election. The 
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Employer submitted monumental evidence proving that the acts and rumors 


were not only of Union inspiration and creation, but that they were carried out 


by Union agents acting in a concerted effort to conspire against a free election. 
This charge by the Employer is not to be considered as Labor-Management 
invectitude. This Employer has no use for such a dialogue. The charge is 
true and the Employer proved it. Yet, even so, how could the Board, without 
. 

a record, without a hearing, and without any review of evidence, administratively 
decide a free and fair election when both parties have submitted that a free 
election did not occur and/have told the Board why it did ‘not and could not occur? 
Certainly, under the circumstances, the Board is charged with a duty to make 
and render a decision on these substantial and material matters founded upon 
a record anc a hearing. 

H. The Board has not, in its decision.and direction, made a finding 
that substantial ané material issues of fact do not exist in this case; and the 


posture and positions, exceptions and objections of the parties demonstrate 


graphically that substantial and material issues of fact do exist. This being so, 
the Boare must decide this case on the record under the authority of Rule 102. 62(») | 
providing for a ''determination by the Board of the facts ascertained after such 


consent election. ..", as well as the Rules of Federal Administration and 


fair administrative procedures, and Rule 102. 69({e)(1) providing for the Soard 


to order a hearing if exceptions. . . raise substantial and material factual 
issues. The error of the Board is patent in its opinion where it says it has 


considered the Acting Regional Director's report, the exceptions and the 


briefs (sic). This certainly does not constitute a decision upon the evidence 
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or facts. Further, with reference to challenges, the Acting Regional Director 
found that the two employees whose ballots were challenged "have work and 
| 


interests which are separate.and distinct from those of production and main- 


tenance employees." Yet, without reference to any evidence or any record, 


the Board found to the contrary. Certainly, the Union's objections and brief 


are not evidence; and,,as a matter of fact, are contrary to the evidence, Dbut,. 


in any event, do not constitute a foundation for reversing a fact found by the 
| 
i | 
Regional Director without reference to evidence or the complete record. 
I. As to the Board's decision as to the stipulated unit, it attempted 
| 


to determine intent from changes in the stipulation. The Employer's brief, 


| 
which is incorporated herein by reference and which was twice refused by the 


Board, demonstrates the true intent of the parties and the reason for the 


| 
changes. Moreover, in the face of a finding by the Regional Director that 
| 


the two employees work and interests were separate and distinct and that 


they should not be included, the Board was hardly in a position to find a contra- 
| 


intent without reviewing evidence on their work and interests, the nature of which 
" 
| 


| 
go further than anything else, perhaps to show the intent of the parties. 


= + * : | 
It is respectfully requested that the Board read our brief, and we 
| 
. | 
re-submit it as an exhibit herein. The very changes the Board seized upon in 


a sterile atmosphere, untainted by a record or evidence, when reviewed with 
: | 
the attendant circumstances and occurrences, prove that the intent of the parties 
- | 
. - ! 
! 


and the stipulation was not to include the two employees in the stipulated unit. 
~ | 


Moreover, they prove that the two employees supervised and managed a 


completely independent and separate establishment of the Employer. Moreover, 
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the facts will show that the Union deliberately created this issue at the last 
minute prior to the election in a manner demonstrating the utmost temerity 
for the Board, Employer and employees affected. , } 
This case, as the Employer has stated heretofore, does not depead 
particularly upon the definition of the word "establishment" because the attendant 
facts and circumstances demonstrate what the stipulation meant to cover. 
However, "The word ‘establishment’ in legislative, administrative and ; 
commercial practice is treated as meaning a separate unit." A. H. Phillips, 
Inc. v. Walling (C.A..1st, 1944, 144 F. 24 102). Congressihe word 
"establishment", as itis normally used in business and in government, as 
meaning 2 distinct physical place of business. The foregoing language is from 
the United States Sepeeme Court, A. H. Phillips, Inc. v. Walling (1945, 324 U.S. 


496, 65S. Ct. 807). The entire record, affidavits, testimony, documentary 


evidence and letters and exhibits and correspondence submitted by all parties 


with the Regional Director and National Labor Rélations Board are incorporated 


herein by this reference. The following exhibits are submitted herein. 


1. Exhibit "A"! - Previously submitted and rejected Brief 
of Employer. 


Exhibit "B" - Certain correspondence concerning said 
previously submitted brief. 


J. The Employer emphasizes that it does not acquiesce in the . 
violation of the secrecy of the election by a post-election procedure which is 
contrary to the statutes of the United States guaranteeing @ secret election in 
representation matters. Certainly, to open the ballots of Timmons and 


ght at this point will undoubtedly expose the nature of their particular 


a 


| 
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- vote; and, consequently, for all future time employees of this Employer, as 


: . 
well as employees of other employers within the environs of this Employer, 


will have no faith in the secrecy of the ballot. To open those ballots at this 
ss | ‘ 
time will render futile the entire election procedure because the election will 
| 


then be completely incompatible and contrary to the.express DENTE AEES of the 


- 


statute covering said elections. The only proper procedure the Boar d can 
follow on eligibility issues is to make its determination of those issues prior 


to the election, and this could have been done in this case if the Union had not 


misled both the Employer and the National Labor ‘Relations Board as to these . 


two employees when it knew that both the Regional Director and tnd enioves 
| 


would challenge their ballot and, yet, did not forewarn any of the interested 


parties until thirty minutes prior to balloting. 


The Employer srecaey, requests that nese. ballots not be open veatil 


the Board has decided this petition and motion. ~ 
[Subscription Omitted in Printing] 


[Jurat Omitted in Printing] 


[Caption Omitted in Printing] 


EMPLOYER'S BRIEF IN SUPPORT OF ITS EXCEPTIONS TO 

REPORT ON CHALLENGED BALLOTS AND OBJECTIONS TO 

CONDUCT AFFECTING THE RESULTS OF ELECTION = 
RECOMMENDATIONS TO THE BOSRD 


The Employer, Liberty Coach Company, Inc., at this time! desires to 
note that the Union in its Exceptions and Brief has wandered far afield from 
the facts in this cause, ‘as they exist, and as they were submitted to the 


Regional Director. 
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The Union has sought to reduce the issue on challenged ball os toa 
matter of semantics and to draw distinctions from the use of the words 
‘establishment" and "plant" that have nothing to do with the intent of the 
parties or the realities of the circumstances. We are not here dealing with 


semantics. Pointedly,' if we were, the word establishment" and "plant", or 


for that matter "factory", lack preciseness or distinction sufficient to 


of a unit on 2 geographical or operation basis. Bes the Employer does not now 
believe that the ene herein should be determined ‘in its favor solely because 
of the more common useage of a term that even so does not have 2 well-grounceg 
definitive communicative value. 

The Union speaks of negotiated intent. In fact, there was no communi- 


cation, let alone negotiations, prior to the election between the Employer and 


Union with respect to the term "establishment" and, more importantly, the 


garage operators or mechanics. The Union's petition excluded anes drivers, 
and the exclusion was changed so as not to exclude local truck drivers directly 
supporting manufacturing operations. As to haul-away drivers, the Union, 
inits petition, framed their ineligibility with other truck drivers in terms of 
an exclusion and the Empioyer never conversed with anyone in this regard. 
The haul-away drivers and certain local truck drivers had some substantial 
contact with the plant moving coaches around and about and from it; and the 


Employer's attitude was that cleariy eliminating them from the unit, whether 
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in the general definition or by. exclusion or both, was sufficient; and 


. 


stipulation was unargueabie in this regard. 


t 


| 
Insofar as the Employer's intent was concerned, the record demons rates 
. 1 


that it never considered the garage operators as part of the bargaining unit. 
. | 
The record does show that, unknown to the Employer, and prior to the Union 


filing the petition herein, a Union representative went to the Employ x's Village 
| 


of Wawassee establishment and talked to Timmons and Kneinknight,/ and that 


they were told then, in fact, that the Union did not know whether it would 


include them in the unit petitioned for because it had not decided whether or 

not to include the haul-away drivers in its petition. Then, when the| petition 
was filed, not only were haul-away drivers excluded, but all truck drivers. 
‘Clearly, at that point the Union had no intent that the garage operators Timmons 


and Kleinknight were part of the bargaining unit as defined in the Union's petition. 


These facts, clearly supported without contradiction by sworn testimory, 
| 


raise two singular questions: 
1. When, if ever, did the Union change its intent? 
2, Did the Union act in good faith in dealing with the Regional 


Director and the Employer, or perhaps, framed another way, 


were the facts known to the Union-such as to require it to 
. | 


exercise some degree of diligence in communicating with 


the Employer and, more importantly, the Regional Director 
: | 


to prevent the very problem now before this Board? | 


As to the first question, we have the Employer complying in| good faith 


|. with the request of the Regional Director to furnish two copies of the names 
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and addresses of all eligible employees so that 2 copy could be sent to the 


Union in compliance with the rights of the Union under decision of this Board. 


The Employer ECE ty, did so and the Union had this list three weeks beiore 


_—_—_,~... = a — 


the election. Noteably, the names and addresses of Timmons and Kieinknight 
$$$ — $e annem : 

“were not on this list, yond yet this list was furnished after the petition was filed, 

—— eoceenslereraste eee 

after the stipulation: was entered into, and long after the Union, unknown to the 

x ‘ ke on pedals ee onmemenmeennnn ae 


Regional Director and the See had told the garage operators that a 


~ 


question existed as to their inclusion so far as the Seepage ae aaa was concerned. 


COPCRELES on the eienon or a 
pei a 


—— 


— 


were SLO & nota OES oi the bargaining unit. 


At this juncture it is clear that the Union had a list from the Employer; 
it knew the list would be utilized for formulating an eligibility list by the 
Regional Director; and it had talked with the garage operators about their 


being in or out of the unit insofar as it was concerned. It knew the Employer 


did not consider the garage oper rators as part of the unit. Yet, the Union did 


nothing, notified no one, and raised no question. Even subsequently the Union 
took no issue with the fact that an election notice was not posted at the Wawasse : 
establishment. 

Only on election day did the Employer or Regional Director ‘hear ee eI 
from the Union as to the garage operators and then it was brought up within 
the hour prior to balloting, and there were some unusual factors here. Bearing” 
in mind that the Union had long since advised these garage operators that its 


intentions as to them depended on the eligibility ‘of the haul-away drivers, who 


+ 


wete now ineligible, we have Mr. Nolan casually bringing up.their names less 
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than an hour before election. - He had prior knowledge that their names would 


not be on the eligibility list, yet, he asked if the Union could, thirty minutes 


before balloting, go over and tell the garage operators they were eligible to 

‘vote. As a matter of fact, the garage operators did not show up at the polling 
‘place until long after everyone else had voted. i 

: E / 


The foregoing facts are alla matter of documentation and sworn testimony 


and are completely uncontradicted in the record. 


Jos 
Turning now to the actual substance and nature of the Emplo 


Wawassee establishment, the uncontradicted record graphically demonstrates 
- ; | 
that the nomenclature garage mechanic is not correct as to Timmons and 


Kleinknight; that they were much more than this. 


: 2 
Approximately two years prior to the election, the Employer, who had 


operated twenty-three years without a garage installation and serviced its 


trucks through independent garage operations, decided to experiment with a 


separate garage as part of and as an aid to its distribution system. No one 
| 


within the Employer's business possessed any knowledge of such an’ operation 


either mechanically or otherwise. The record shows that the Employer sought 


7s . . 2 . ly = 
men to operate this establishment that had been truck service managers and 


of independent responsibility with many, many years of experience. It found 
such men in Timmons and Kleinknight. The record shows that both:men had : 


long histories of being service managers with large dealerships and, just as 
I 
| 


importantly, both of these men had been owners and operators of their own 


establishments servicing large trucks; and, indeed, Liberty had dealt with - 
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them as independent businessmen when they were owners and self-employed 
just prior to their coming with Liberty. 


The testirnony of these men is that they conducted the garage as an 


independent operation and! that its operation was equivalent to the service 


department of a substantial dealership. They performed all of the functions 


of such 2 service department, including those of service manager and parts 
manager. They testified they were as independent as in their own business, 
with but one exception, and that they liked their independence. The one exception 
in their minds dealt with restrictions on the number of hours ot employment a 
week. However, upon further questioning, it developed that the complaint in 
this regard was somewhat spurious in that they, and only they, determined 
their hours of aniogen and in that they, at their own discretion, worked 
ofttimes in excess of eighty hours a week. The Employer only once questioned 
one of them as to an eighty-seven hour week because of a fear that such a week 
might endanger their health. The only other limitation in this regard was that 
‘the Employer asked them in late fall, after the election, to try to hold toa 
‘forty hour week, and this because trucks were not operating and a slack period. 
was involved. Even so, they testified they understood that they could exceed 
the forty hours where required. The Employer had no way of measuring 


requirements - these men did. | It did feel that their hours probably should 


have some relationship to truck movement and useage in the winter months. — 
These men testified they had complete responsibility for substantial 
Employer equipment and parts at the location, including the security of the 


location. They had the only key inuse. Aside from their duties as service 
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managers in writing up and diagnosing truck problems, they performed the 


by | 
mechanical work. But, beyond this, they testified to a long list of parts 
suppliers that they established and pledged the Employer's credit with. Many 


i | 
| of these suppliers regularly called upon the garage operators at the! garage 
| 


establishment, or the garage operator went to the supplier's establishment. 


Purchases of the garage establishment would approach $40, 000.00 a year. 
‘ Records submitted for 1966 through October 31, 1966 showed Liberty garage 
t: invoices totaling $26, 694. 68. The garage operators solely determined what was 
needed, how much should be inventoried, who would supply it, and what price 
. should be paid. They then received the goods and approved payment. ‘They were 
| 


' responsible for all paper work and records-at the garage establishment, including 
: | 


| 
work orders, repair orders, purchasing records, handling of shippers and 


receivers, and maintained, entered and utilized their own perpetual inventory 
records and stocked their own parts. All of the foregoing is supported by 
| 


| 
uncontradicted sworn testimony and documentary evidence. Further, from 


records kept by the mechanics themselves and submitted to the Board, it 


- | 
can be determined their manageriai, clerical, purchasing and discretionary 


duties involved a very substantial portion of their time. 
: | 
Another singular portion of their testimony that is most pertinent and 
aah 
informative is Mr. Timmons' concept of production workers at the Syracuse 


' establishment where he was testifying: E ! 


“they buy their hammer up here and in one day, 
they know their job. I furnish three thousand 
dollars worth of tools, and I've got to know 
what I'm doing."" (Transcript, page 927) 
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Clearly, Mr. Timmons feels no community of interest with a production 


employee. He feels just the opposite. Elsewhere Mr. Timmons repeatedly 

_ testifies as to why he and his employment are separate and apart and without 
relationship or community with production people. Both Kleinknight and Timmons | 
testified in great detail as to their independent status and that they conducted 
themselves as if they were running their own independent business. While 
Clarence Darling, on paper, was their immediate superior, they testified he 


did not bother them; and both the detail and substance of their testimony is they 


are their own supervision, knowledgeable far beyond truck mechanics in 


capability, performance, ‘and status; but, most of all, that they are independent 


in an independent establishment far removed in thought, word, deed and respon- 
sibility from not only Syracuse production employees, but from management, 
and they want it that way. P 
How, nape infirness to 197 production workers, could it be - 
determined that their election should be decided by these two independent 
garage operators? The Union makes the point that to validate their ballots 
under the circumstances is to give the garage Beencone the benefit of seli- 
determination status. That's one way of putting it, but what of the 197 production 
workers who are really concerned and have no community of interest with the 
garage operators. 2 
The Employer again reiterates that it acted in complete good faith an 
propriety in the election and that the record so demonstrates and the record 
will likewise support the Employer's protective objections to the conduct of 


the Union, and the Union's prohibited influence upon the results of the election. 
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The record demonstrates graphically that the prevailing and dominant 


atmosphere at Liberty was not one of fear or restraint, repression, or 
! 


| 
suppression insofar as its employees were concerned. Indeed, all employees 


| 
testified to the complete freedom of the election. The Union delibérately tried 


to spread false information as to rumors and to create rumors, and to convince 


employees that the Employer was defrauding them as to their pay checks. 


Dated: January 30, 1967 


[Subscription Omitted in Printing] 
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Dated, Vachingien: 5, © 


By Girection of the Board 
{Subscription Omitted in Printing] 
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’ " REPORT ON OBJECTIONS AND CHALLZNGES . 
AND 
“RECOMMENDATIONS TO THE BOARD™ 


Pursuant, to a Stipulation for Certiftcation Sroce Consent SSS approved 


on Ceeebes i, 1966, an election by secret ballot was patie on October 28, 
1966, under the direction end supervision of the Acting Regional Director enong 


certain employees of the Employer. After the election the parties were furnished 


with a tally of ballots which ‘showed that of approximately 197 eligible voters, 
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| 190 cast ballots, of which 94 were for, and 94 against the Petitioner, and 2 


were challenged. _ The challenged ballots were CseLcEe in number to affect the 


results of the election. OS the PORES and the Employer filed ctnely 


om 


CB to the. election. Wa ane ae oo mee 


| 
wot ats . 
ja. 


In accordance ‘with the National Labor Relations Board Rules and Regulations 


and Statements A ekpcaceaares Series 8, as amended, the Acting Regional Director -- 
conducted an erestigetton aaa on December 29; 1966, issued and ésly served 

| upon the parties his Report on Challenged Ballots and Objections to ‘Conduct 

| Affecting the Results of the Election and Recommendations to the National Labor. .: 
Relations Board in which he recommended that all objections of the Petitioner 


and EIN AC7Or4 be overruled and that the challenges to the two ballots be suse 


catned and 2 an geretcen tere Certification of Results issue. 


On January 9, 1967, the Employer filed exceptions to-the Acting ie : 
Director's Report.- On TET 11; the Petitioner’ Filed exceptions and a brief 
in support of its excenCOneae “On April 24, the Board’ issued a Decision and 
Direction, in which’ it adopted the findings, conclusions’ and recommendatioas’ a 
of the Acting Regional Director that all objections to the election be overruled, 
but disagreed with the Acting Regional Director as to the disposition of the 


two challenged ballots and ordered that the ballots of Richard Timmoas end 


Max Kleinkaight be openec and counted and that a revised tally of ballots be 


prepared and served upon the parties. 


’ Thereafter, on May 1, 1967, the Employer filed a motion for reconideration 
| ; 
of the Board's Decision and Direction anda request for a hearing, attaching 


thereto, a’ brief in support of the motion and request. On'May $',°1967, ‘the: 
| 


' ; 5 | . 
Board deaied the Employer's motion and directed the undersigned to open and 
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count the ballots of Timmons and Kleinknight an sco prepare and serve a revised 


tally of ballots upon the peEciase 


On May 16, 1967, the ballots of Timmons and Kleinknight were opened in the 
presence of the parties at ser Board's Indianapolis office, whereupon the En- 
ployer challenged the validity of both ballots. “Thereupon, a revised tally of 
ballots which counted the opened ballots of Timmons and Kleinknight as chal- 
lenged ballots and, therefore, showed the same results as the original tally 
of ballots prepared on October 28, 1966, was prepared and served on the parties. 
The Employer filed tinely CDSCC RESUS to the count) ‘of the challenged ballots, a 
copy ee which is attached as Exhibet 1, and renewed: its OEE, pLevicusry, 


overruled by ‘the Board, herein called the prior objections. 


The ‘prior objections having been previously decided, the matter raised 
by the Employer concerning them is res judicata, and’ the only relevaat issue 
is the validity of the challenged ballots. It is recommended that the Employer's 


attempt to revive his prior objections be overruled. 


Copies of the two batiots are attached as Exhibit 2 (che. parking in the’ 
lower two corners of the upper of the two ballots indicating the portion torn 
off). Exhibit 3 contains the face of the two challenged ballot envelopes and 
accurately reflects the fact that Ticuons' name wes written on the face of the 


secret exvelope, as well as the identification stub. 


Tae Empicyer contends that one ballot is void because the two lower corners 


“of it cere torn off; that the secrecy of the other ballot was destroyed by 
Timmccs'’ printing his name ou the large portion of the challenged ballot en- 
veloze; that the identity of the voters was, therefore, readily discernible 


aoé cozisgeised; and that the Board Agent's shuffling of the two ballots in 
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ak 
his hands was done in such a manner that the observers could readily |follow. 


The Petitioner denies that the shuffling of the dallots could be Eollowed 
and contends that since both ballots were marked, "Yes", secrecy becomes a 


moot question. 
i Ne 
The untorn ballot in question clearly reflects the voter's intent; and con- 


tains no identifying marks and is, therefore, a valid ballot. Assuming arguendo 


that this ballot was in the challenge envelope bearing Timmons’ canetisuch 8 
marking on the envelope does not interfere with the secrecy of the palloc. 

N. A. Woodworth Company, 115 NLRB 1263, 1265, and "the fact that a voter's 
identity may be publicly known as an unavoidable result of the challenge pro= 


cedure, does not invalidate his vote in the determination of the eleetion 


| 
results." Prestige Hotels, Inc., 125 NLRB 207, 208, 


In view of the.resolution of the challenge to the untorn ballot made above, 
2/ 
it is unnecessary to resolve the challenge to the torn ballot, since if that 
: 


challenge is overruled the relevant count would be 96 votes for Petitioner 
and 94 against; if the challenge to that ballot is sustained, the relevant 
count would be 95 votes for Petitioner and 94 votes against. In either case, 


a majority of the valid votes counted would have been in favor of Petitioner. 
= | 


Accordingly, it is recommended Petitioner be certified as the exclusive 


representative of all production and maintenance employees of. the Employer at 


its Syracuse, Indiana, establishment; but excluding all office clerical en- 
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ployees, all mobile home haulaway truckdrivers, guards, and all professional 


employees and supervisors as defined in the Act. 


DATED AT Indianapolis, Indiana, this 16th day of June, 1967 
(Subscription Omitted in Printing] 


LAW OFFICES 
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3040 GUARDIAN DUILOING 
DETROIT, MICHIGAN 48226 


WOOOWARD 3-1610 
WOODWARD 2-/61! 


JOHN C. SHEA A AIR MAIL 
: : . REGISTERED 


FRCOCRICK WM. HEATH 
RETURN RECEIPT 
May 18, 1967 


SAMES FL SHEA 


Mr. William T. Little. 

Regional Director 

National Labor Relations Board 
Region 25 ? 

ISTA Center, 150 West Market Street 
Indianapolis, Indiana 46204 


In re; Liberty Coach Company, 
' Syracuse, Indiana : 
Case No. 25-RC-3332 °*- 
Challenges 


Dear Mr. Little: 


On May 16, 1967 at the opening of the ballots of Kleinknight and 
Timmons the employer challenged said ballots as set forth in the statement, 
a copy of which is hereto attached, 


It is noted herein that the ballots of these two individuals have been 
the subject of challenges, objections, exceptions, briefs and correspondence, 
evidence, documentary exhibits and sworn transcript, all of which have been 
filed with the National Labor Relations Board heretofore and are incorporated | 


Lf The lower ballot on Exhibit 2 
2/ The upper ballot on Exhibit 2 
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herein by this reference and all of which were completely ignored by the 
Board in its action SCEOLIDEC - | 

The occurrences of May 16, 1967 further compound the errors 
associated with the election in connection with the voting and ballots of these 
two individuals. The uncontested evidence is that neither the union or the 
employer considered these men as a part of the appropriate unit until they 
: were brought in "ringer style" after the appropriate unit had voted with the 
first reference to them by the union a few minutes prior to the election, as 
- set forth heretofore, ; 


The Board's procedure was not to determine their eligibility at that 
| time despite challenges, but to segregate each of their ballots ina Hexforated 
: envelope boldly marked "your secret ballot envelope." On the perforated 
_ Stub of the envelope, the Board Agent wrote the name.of each "voter. Wy 
In addition to this, Timmons printed his name boldly on the "secret 
envelope" portion of the ballot so that his envelope could be readily | 


i identified from a considerable distance. F 


| 
When the Board Agent opened the two envelopes on May 16, 1967 all 
' parties had observed the identification of the envelopes and the employer 
| had objected. The ballot of Kleinknight was removed from its envelope 
| first, and the ballot was readily discernible as unusual in that corners had 
' been removed from the ballot. The Board Agent had been careful in| 
‘removing said ballot and all parties inspected the envelope to make sure 
that the removal process did not tear the ballot, although it was ob ious 
| this did not occur. Further, the missing parts of the ballot could not be 
: located, and ballots and envelopes were subsequently resealed ina larger 
envelope. | 
| 
| 
The Board Agent then took Kleinknight's torn ballot and the ballot from ° 
i Timmons! envelope and shuffled the two ballots in his hands in front! of the 
| parties in a manner that the observers could readily follow, Besides, ) 
i Kleinknight's ballot with the torn corners could never be disguised and the 
| Only other ballot was from the envelope boldly marked Timmons. The 
i entire procedure then and theretofore made a mockery of the election 
procedures and violated the secrecy of the ballot and said ballots haye no 
CREE in the aosiye 


[Subscription Omitted in Printing] 
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May 16, 1967 


Challenges by the employer, Liberty Coach Company to the ballots of 
Kleinknight and Timmons: 

1. The ballot of Kleinknight was void because of definite geometric tears 
on two corners of the ballot which destroyed the secrecy of the ballot. 

2. The secrecy of Timmons’ ballot was destroyed by his printing his 
name on the secret envelope portion and in the counting said ballots the 
identity of the ballot to the marked envelope was observable to those present 
at the opening of the ballots. 

3. The secrecy of both ballots was destroyed by the failure to determine 


eligibility prior to election and subsequent segregation of the ballots. 


4, The employer renews its objections and challenges heretofore set 


forth in pleadings, correspondence, transcripts and records, briefs, excep- 
tions, objections filed with the Regional Director and/or Board. 
5. The employer reserves its right to file additional grounds and docu- 
ments in support hereof. 
LIBERTY COACH COMPANY 


James F. Shea 
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National Labor Relations eed 
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[Caption Omitted in Printing] 


EMPLOYER'S EXCEPTIONS TO 


REPORT ON OBJECTIONS AND CHALLENGES 


AND 


RECOMMENDATIONS TO THE BOARD 


The Employer, Liberty Coach Company, Inc., files the following 
AOE to the Regional Director's report dated June 16, 1967: 

A. The Employer takes exception tothe report and the entire prior 
proceedings in this case in that there has been no administrative consideration” 
of any evidence, the entire cumulative proceedings have been arbitrary and 


capricious, violative of fair and just administrative proceedings, and contrary 
v5 


to the law requiring hearings where substantial issues of fact exist. In support 
of this exception the Employer incorporates herein by reference the following: 


1. All correspondence between the Regional Director 
and the Employer and the Petitioner Union. 


‘All evidence, including, but not limitec to, affidavits, 
transcripts and testimony, documentary exhibits, 
records and transcripts of records submitted to the 
Regional Director from the initiation of his investigatio 
in this case. 


The objections and challenges of the Emp*oyer and 
Petitioner Union. 


The reports of the Regional Director. 


The exceptions and briefs of the Employer and the 
Petitioner Union. 


The correspondence between the Employer and the 
\National Labor Relations Board concerning the 
Employer's brief. : 
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The Employer's motion and petition for reconsideration 
and review of decision and direction dated April 24, 1967 
and request for hearing and a direction tothe Regional 
Director to furnish the National Labor Relations Board with 
a complete record filed with the National eae Relations 


Board. 
x | 


The decisions of the National Labor Relations Board. 

| 
Report on objections end challenges by the ‘Regional > 
Director dated June 16, 1967. 


: 
The Employer again requests that the evidence and the foregoing 


| 
items, which are in the control and the custody of the Regional Director, be 


furnished to the National Labor Relations Board for its administrative review 


and decision. The Employer proved, without question, its objections demon- 


strating that the Petitioner Union had deliberately set out to create an atmosphere 


surrounding the election that would deny the freedom of choice of the employees 


involved in the representation election. The Employer proved that| the Union 
| 
accomplished this result by the most insidious of means, among which were 


the issuance of handbills and bulletins and letters immediately preceding the 


election which accused the Employer and supervisor of systematically cheating 


and defrauding the employees out of economic benéfits. Among these economic 
benefits, it was alleged that the Employer cheated the employees out of 
; | 


incentive production bonus. Asa matter of fact, the Employer proved that a 


slow down. had occurred on its production line and this slow down was testified 
| 


to by employee representatives of the Union; and, as a matter of fact, the 
ieee - : - | 


amount of incentive compensation was, accordingly, affected because 


production was decreased. But this was not the charge that the Bien made. 


Rather, after causing a loss of incentive compensation to all of the! iSmployer* 8 


*. 
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employees, the Union charged that this loss occurred because the Employer 
had fraudulently manipulated both production and the computation involved 

in the incentive production bonus. However, the Union did not see fit to make 
these charges itself, but prepared the handbilis and letters and bulletins and 
printed the letters and 'handbills and bulletins and issued and distributed them 
over the names of approximately fifteen Liberty Coach Company, Inc. 
employees. Those eenloveesh under affidavit submitted to the Regional 
Director, stated they had no proof of anything of this nature and would not 


have signed or authorized the use of their names in the promulgation ane 


distribution of these fraudulent accusations. If the Union had disclosed its 


authorship of these charges and had not sought to promulgate them under the 


names of fellow employees, they would still have had a drastic effect upon the 
results of the election. However, the insidious use of fellow employees names 


grossly and graphically increased the divisive affect of these fraudulent charges.f 


wa 


Even then the Petitioner Union was not satisfied because it had founded these 


fraudulent charges on a group of unjust and illegal accusations, otherwise, 
against the Employer and its supervision. Among the others were a series of 
charges against management that it was participating in illegal threats and 3 
intimidation and coercion of employees, such as threatening to cut off smoking 
privileges, Christmas and vacation benefits, closing the plant if the Union won, -~ 
spying on Union meetings, etc., as set forth in the exhibits incorporated herein P 
by reference. The attempt then was to completely discredit the Employer and 


its manayement as a foundation for the fraudulent charges levied against the 


Employer, wherein the Employer was charged with defrauding its employees 
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out of economic benefits, supra. The Employer proved that its own conduct 


was calculated to create a most democratic atmosphere in connection with the 
election. Union members testified, including those whose names had been 
| 


affixed to the fraudulent Union literature, that Union organizers were given 


opportunities far beyond those required by law in their organizational activities 


| 
on the job. Further, the Employer issued no propaganda, letters or handbills, 


solicited no votes and made no speeches to its employees and, in fact, conducted 


= | ; 
inself just as wholesomely as it had in a prior UAW election, after which the 
| 


UAW had sent a letter to the Employer and-all of its employees commending 


the Employer for its conduct in that prior election, even though the UAW had 
; | 
lost the election. That letter was submitted as an exhibit to the Regional 


Director. The Employer also proved that there was no way in which the 


" Employer could counter the charges of the Union so as to nullify their conse- 


quences because they had been made shortly before the election and because 


the Employer's incentive production compensation bonus was a complicated 


formula with many elements. In this connection, the Regional Director's 


| 
investigator spent many days determining, computing and verifying jand 
5 | 


: yvequested many, many exhibits in order to determine the correctness, to 


| 
| 
“its satisfaction, of the Employer's bonus computations. Certainly, ‘a number 


of the Employer's older employees over the years were familiar with the 


x 1 
computation and also knew that the slow down was affecting their bonus, 


rather than any acts of the Employer. However, the Employer proved that it 
| 


had many, many new employees who were particularly subject to believing 
| 


the fraudulent accusations by the Union. In the little time prior to the election 
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available to the Employer it would have been impossible to refute the charges 
made by the Union because of the complexities involved. This the Union knew. 
The Union knew that its only possibility at the Employer's aceisacenom in 
Syracuse was to create bitterness, distrust and divisiveness and it did so with 
systematic calculations, and the results were as insidiously divisible as the 
Union calculated. The Union also offered inducements to Liberty employees 
for signing union cards and voting yes in the election. 

Further, the Employer submitted evidence to the Regional 
Director with great difficulty because the transcript of the proceedings will 
demonstrate that the Regional Director's investigator did not want the evidence 
and would spend no time with the Employer's requirements and it will demonstrate ‘ 
that it was only because of the Employer's diligence that the great body of 
evidence supporting and proving its objections and challenges was gathered and 
submitted to the Regional Director. Even then, the record of these proceedings 
will show that the Regional Director in his first report ignored the evidence or 
any recitation of the evidence in his report and came up with unsupported 
conclusions with respect to the Employer's objections. The record will show 
that the National Labor Relations Board considered no evidence and absolutely 


refused a hearing to the Employer; and, in fact, did not require the Regional 


~ Director to forward the evidence collected by the Regional Director in his 


investigation in connection with this case and even refused the Employer's brief 
in the premises. Further, the Regional Director and the National Labor Relations 
Board followed the same procedure with respect to the challenges of the Employer. 


The Employer excepts to all of the foregoing. 
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| 
| 
| 
| 
| 
B. As to the exceptions on challenges, specifically, the Regional 
| 
| 


Director's initial report does not go into any real discussion of the evidence 


and omitted many areas. Even so, to the extent it declared on the evidence, 
| 


that evidence, as set forth in challenges, exceptions and briefs heretofore, 


clearly supported the initial recommendation of the Regional Director in this 


| 
respect and the position of the Employer. Without a hearing and without the 


| 
benefit of a review of the evidence the National Labor Relations Board rejected 


| 
the recommendation of the Regional Director on challenges and did s0 on the 
| 
basis that the intent of the parties to a stipulation should be determined by 
referring only to one change in wording in the process of negotiating that 
| 


| 
stipulation. In the first place, by going to the question of intent and doing so 
| 


outside of the language expressly used in the stipulation, the National Labor 

Relations Board was tacitly admitting that from its viewpoint the stipulation 
| 

was ambiguous. The Employer's position was that the stipulation used 


restrictive language, that being the word "establishment", which was defined 


“py the Supreme Court of the United States as a word of limitation as opposed 


1 . | 
to the significance that the National Labor Relations Board would give the word. 


However, inasmuch as the Board determined that it would.go outside of the 


stipulation and the one facet of the stipulation negotiation to derive at an actual 


intent rather than the express intent in the stipulation, the Board's position 


= : - | : 
should have been that it would then consider all of the evidence and surrounding 
circumstances in determining this intent. That evidence was overwhelmingly 
in the Employer's favor, as set forth in the exhibits incorporated herein by 


reference. Moreover, that evidence discloses that the Petitioner Union acted 
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in bad faith in connection with the two employees concerned and their ballots. 
The evicence demonstrated that Petitioner Union, prior to the election, had 
taken the position Ase Fe advised the two employees concerned that they would 
not be eligible employees unless the haul-away truck drivers were included in . 


the appropriate unit. It disclosed that the Union, weeks prior to the election, 


acknowledged that these employees, with whom it had had personal contact, 


were not going to be on the eligibility list; and, yet, the Union made no etfort 


until a few minutes before the election to bring this matter up, after having 
told the employees that they would not be eligible. The evidence shows the 


Employer had no contact with these employees with respect to the election 


and did not consider that they were eligible. The evidence further demonstrated 
that these employees, aside from not being at the Syracuse establishment, had 
no community of interest in their employment with the eligible employees at 

the Syracuse location and|that the Regional Director set forth that fact in his 
initial report. Yet, the Board reversed the Regional Director's recommendation 


and did so without the availability of one centilla of evidence for its review. 
. 
The evidence, as demonstrated by the Employer's submissions to the Regional 


Director and the National Labor Relations Board heretofore incorporated herein 


by reference, demonstrates that the total procedure and cumulative facts 


involving the eligibility and the ballots of these two employees is almost 


shocking in its departure from the requirements of a fair and secret election 
‘ with orderly procedures involved. It is at once apparent that every aspect 


of their relationship to the election separated their involvement from the 


5 


eligible employees, so that not only was their employment severed, but 
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participation in pre-election activity, the election, and post-election procedures 


accentuated their severance. Among the facts previously submitted to the. 


- . I x = 
Regional Director and to the Board and those apparent now, are the following: 
| 


l. ° The Union advising them thatthey would not be eligible . 


unless the haul-away drivers were eligible. 


2. The haul-away drivers being excluded. *| 


3. No contact between the Employer and the employees 
with regard to their eligibility. =}. . | 
4. No election notice being posted in their place of employ- 
| 


. : 
ment and no request by the Union or the National Labor Relations Board 


for such an election notice. e bak? 
: ; 
| 


5. The Union being presented with the eligibility list 


proposed by the Employer several weeks prior to the election, after 


it advised the two employees involved that they would not be part of 
| 
the unit, and the Union not advising the Board or the Employer to the 
contrary. 
6. The Union, a few minutes prior to the Boreal election, 


bringing up the names of said employees and requesting to be able to 


contact them and to bring them over to vote. 


7. After all other employees had voted, the polling place 
| 
being held open for thirty (30) minutes for the arrival of the two employees. 


8. The two employees casting ballots, which were then 


placed in so-called secret envelopes, which ballots were mutilated 


| 
| 
and not secret because: P | 
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(a) Mere segregation of their ballots was calculated 


to destroy the secrecy, which could have been avoided if 


the question of the stipulation or their eligibility had 


been brought up by the Union within a reasonable amount 


of time when the Union, and not the Employer and not 

the Board, had all the facts showing that their non- 
eligibility was the issue as far as the Union was concerned. 
(b) Despite the fact that the challenged ballot of 
Richard Timmons was put ina secret envelope, his 

name was clearly printed on said envelope on the 

“secret portion by Mr. Timmons, which clearly 

identified the so-called secret envelope. 

(c} The ballot of Max Kleinknight was torn and 
portions removed from both lower corners. The exhibit 
appended to the Regional Director's report does not 
disclose the true nature of the tears and removed portions 
because these could not be photographed and the exhibit 
reflects the inking in by the Regional Director in an 

effort to show some re of mutilation. There is no 
reason that, where a statute of the United States requires 
that a representation election be secret, procedures 


should be approved that would be violative of the secrecy 


requirements of any other elections in our democracy. 


.The markings, names and mutilations involved with these 
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ballots defeated the very purpose of a secret election and 


rovided the very problems the statute sought to avoid in 
Pp yP 


the secrecy requirements. These two men were brought 


over by the Union "ringer fashion" after ali othez eligibdle 
| 


employees had voted. The evidence shows that apparently 


| 
certain promises had been made to these employees 


involving production bonus, even though the evidence 
shows that the Regional Director found that these | 
| 


employees had no community of interest in the 


production bonus, What other inducements were 


offered to these employees is not known. But knowledge 
of inducement is not the question. The point is that at 


any election where, by way of procedure or markings.on 
the ballot or mutilation of a ballot, the ballot of a votez 

RSS, Ed oes CS utilized 
for purposes that AZO contrary to and pioiacive of faiz 
elections. There is no question that itis a well-founded 


principle of American election laws, state and federal, 
that ballots marked as these ballots and identified and 
mutilated as these ballots are void and invalid, and so 
likewise the procedure serch they were somes 


and, especially in this particular case, where the/Union 


is responsible for the segregation. 


(d)" The procedure of the Board in counting these 
| 
| 
| 
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allots involved turning them over several times in the 
hands of the Board employee in front of the Employer's 
agent and the Union's agent and no use of a ballot box. 
Again a serious question, as is 

of these ballots were identifiec through 

mutilations. 

(e) A procedure whereby votes are se 

other votes during the course of an election so as to 
destroy their secrecy is illegal and improper 
procedure. 

The Employer, in prior objections and challenges, 
PASE, briefs and submissions, proved that the two 
employees, Richard Timmons and Max Kleinknight, and 
their employment was completely separate and had no 
community of interest with that of the eligible employees 
at the Syracuse establishment and that Timmons! and 


Klenknight's establishment was a separate establishment 


not covered by the stipulation, and the Regional Director, 


on the evidence, so found. Moreover, the Employer 


proved that the term ''garage Mechanics" was a misnomer 
with respect to these men in the sense of a classification 

’ 
having any definitive value as to their duties and responsi- 


bilities. | The Employer proved that these employees 


were actually garage operators having management and 
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confidential responsibilities and functions as)to the 


Employer and that, in any event, they would not be 
eligible to vote for these reasons alone. | 
None of this evidence has been reviewed by the National Labor 


Relations Board, and the Board has refused a hearing in the premises. It is 
| 


intersting, pertinent and informative that both parties, the Employer and the 


Petitioner Union, have been refused a hearing in the premises and|that both 

| 

| 
of them have requested that the election be set aside on the basis of the election 
atmosphere and, yet, these requests have been denied without a hearing. 


Cc. The Employer notes and objects that its contentions,/are not 


properly stated i in the report. The Employer also notes and objects to the 


Regional Director's opinion that matters raised by the Employer ae res 
| 


< | ° 
sudicata. Res judicata,in its simplest substance, means a matter jad udged 
gudicata, Kes jucicar™ | oJ ee, 


judicially acted upon or decided. Certainly, this matter has never been 
¥ | 


adjudicated, even in the sense of administrative adjudication. Where was 
| 
the consideration of the evidence? Where was the review of the investigation? 
| 
| 
Where were the facts brought before the administrative body? The use of 
| 


| 
this phrase can not dignify the omissions hereinabove or give the processing’ 


the quality of a judicial determination. 


The Employer requests that the National Labor Relations Board reject 
the recommendations of the Regional Director in each and every instance 
. | 


where they are against the Employer's objections and challenges, jorder a 
| 
hearing,and rule for the Employer on the ballots of Timmons and Kleinknight, 


that said employees are not within the unit agreed upon, have no community 
| 
| 
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of interest with the appropriate unit, that the Union's conduct interferred with 


the election, and thet the results of the election were illegally influenced by 


the fraudulent acts of the Petitioner Union. 


[Subscription Omitted in Printing] 


{Caption Omitted in Printing] 


SUPPLEMENTAL DECISION AND 
CERTIFICATION OF REPRESENTATIVE 

Pursuant to a Stipulation for Certification upon Consent Election ap- 
proved on October 11, 1966, an election by secret ballot was conducted on 
October 28, 1966, under the direction and supervision of the Acting Regional 
Director for Region 25, among the employees in the stipulated unit. At the 
conclusion of the election, the parties were furnished with a tally of ballots 
which showed that approximately 197 eligible voters, 190 cast ballots, of 
which 94 were for, and 94 against, the Petitioner, and 2 were challenged. 
The challenged ballots were sufficient in number to affect the results of the 
election. Thereafter, the Petitioner and the Employer filed timely objections 


to conduct affecting the results of the election. 
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In accordance with the National Labor Relations Board Rules and Regu- 


lations and Statements of Procedure, Series 8, as amended, the Acting Re- 
gional Director conducted an investigation and, on December 29, 1966, 
issued and duly served upon the parties his Report on Challenged Ballots and 
Objections to Conduct Affecting the Results of Election and Recommendations 
to the Board, in which he recommended that all objections of the Petitioner 


and Employer be overruled and that the challenges to the two ballots be sus- 
| 


tained and an appropriate Certification of Results issue. | 

On January 9, 1967, the Employer filed exceptions to the Acting Regional 
Director's Report. On January 11, the Petitioner also filed exceptions to the 
Report and a brief in support of its exceptions. On April 24, the Board issued 
a Decision and Direction, in which it adopted the findings, conclusions, and 
recommendations of the Acting Regional Director that all objections to the 
election be overruled, but disagreed with his disposition of the two challenged 
ballots, and ordered that they be opened and counted and that a revised tally 
of ballots be prepared and served upon the parties. | 

Thereafter, on May 1, 1967, the Employer filed a motion for recongider- 
ation of the Board's Decision and Direction and a request for a Rearined at- 
taching thereto a brief in support of the motion and request. On May 9, a 967, 
the Board denied the Employer's motion and directed the Acting Regional 


Director to open and count the two challenged ballots, and to prepare and 


| 
serve a revised tally of ballots upon the parties. 


On May 16, 1967, the two challenged ballots were opened in the presence 


of the parties at the Board's Regional office. Both were marked "yes". 
Thereupon, the Employer challenged the validity of both ballots. The Acting 
Regional Director prepared and served upon the parties a revised tally bf 
ballots which counted the two opened ballots as challenged ballots, and, there- 


fore, did not change the tie result in the original tally of ballots prepared on 
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October 28,1966. Thereafter, the Employer filed timely objections to the 


count of the challenged ballots and renewed the objections to the conduct of 
the election previously overruled by the Board. 

On June 16, 1967, the Acting Regional Director issued and duly served 
upon the parties his Report on Objections and Challenges and Recommenda- 
tions to the Board, in which he recommended that the Employer's attempt 
to revise his prior objections be overruled, that the untorn one of the two 
challenged ballots was valid and should be counted and the validity of the 
other ballot remain unresolved since an additional "yes" vote could not af- 
fect the results of the election, and that the Petitioner be certified as the 
collective-bargaining representative in the appropriate unit. Thereafter, 
the Employer filed exceptions to the Acting Regional Director's Report. 

Pursuant to the provisions of Section 3(b) of the National Labor Relations 
Act, as amended, the National Labor Relations Board has delegated its powers 
in connection with this case to a three-member panel. 

Upon the entire record in this case, the Board finds: 

1. The Employer is engaged in commerce within the meaning of the Act 
and it will effectuate the policies of the Act to assert jurisdiction herein. 

2. The Labor organization involved claims to represent certain em- 
ployees of the Employer. 

3. A question affecting commerce exists concerning the representation 
of certain employees of the Fmployer within the meaning of Section 9(c) (1) 
and Section 2(6) and (7) of the Act. 

4. The parties stipulated, and we find, that the following employees con- 
stitute a unit appropriate for the purposes of collective bargaining within the 
meaning of Section 9(b) of the Act: 


All production and maintenance employees of the Em- 
ployer at its Syracuse, Indiana, establishment, ex- 
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cluding office clerical employees, mobile home haul- 
away truckdrivers, guards, professional employees, 
and supervisors as defined in the Act. 


5. The Board has considered the Acting Regional Director's Report land 
; | 

the Employer's exceptions, and hereby adopts the Acting Regional Director's 
| 


findings and recommendations.) 


Accordingly, as all the objections have been overruled and as the resgo- 


lution of the challenged ballots shows that the Petitioner has obtained a ma- 
| 


jority of the valid ballots cast, we shall certify it as the exclusive bargaining 
representative of the employees in the appropriate unit. 

CERTIFICATION OF REPRESENTATIVE 

If IT HEREBY CERTIFIED that International Union of Electrical, Radio, 

and Machine Workers, AFL-CIO, has been designated and selected by a ma- 


jority of the employees of the Employer in the unit found appropriate herein 


as the representative for purposes of collective bargaining, and that, pursu- 
ant to Section 9(a) of the National Labor Relations Act, as amended, the baid 
labor organization is the exclusive representative of all the employees in 
such unit for the purposes of collective bargaining with respect to rates of 
pay, wages, hours of employment, and other terms and conditions of employ- 
ment. 
Dated, Washington, D. C. August 15, 1967 

Frank W. McCulloch, Chairman 

John H. Fanning, Member 

Gerald A. Brown, Member 


NATIONAL LABOR RELATIONS BOARD 


(SEAL) 


| 
| 
| 
the Employer's exceptions raise no material or substantial issues of 
fact or law which would warrant reversal of the Acting Regional Director's 
findings and recommendations or the holding of a hearing. | 
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TRIAL EXAMINER'S DECISION 
Statement of the Case 

MELVIN POLLACK, Trial Examiner: This case was heard at Goshen, 
Indiana, on December 14 ,and 15, 1967, pursuant to a complaint issued on 
October 24, 1967, upon a charge filed by the International Union of Electrical, 
Radio, and Machine Workers, AFL-CIO, herein called the Union. The com- 
plaint, as amended at the hearing, alleges that Respondent refused to bargain 
with the Union despite a Board certification, in violation of Section 8(a)(5) and 
(1) of the National Labor Relations Act, as amended, discharged Willis Newby, 
in violation of Section 8(a)(3) and (1) of the Act, and interrogated and 
threatened employees, in violation of Section 8(a)(1) of the Act. The General 
Counsel and the Respondent have filed briefs which I have carefully con- 
sidered. 

Upon the entire record, including my observation of the witnesses, I 
make the following: 

Findings of Fact 


1. The Business of the Respondent 


Respondent, an Indiana corporation, manufactures mobile homes at its 
plant in Syracuse, Indiana. During the 12-month period preceding the issu- 


ance of the complaint, Respondent manufactured, sold, and distributed from 


1 the transcript of testimony is hereby corrected pursuant to motions 
filed by General Counsel and the Respondent, except for the correction to 
page 145 line 1 proposed by the General Counsel and opposed by the Respond- 
ent. The General Counsel and the Respondent have proposed somewhat dis- 
similar corrections to page 43 lines 24-25, page 113 lines 11-13, and page 
137 lines 16-18. I consider the differences unimportant and adopt the Re- 
spondent’s proposed corrections. I also consider unimportant certain in- 
accuracies and omissions pointed out by Respondent. In my opinion, the 
transcript as corrected accurately reports the material testimony at the 
hearing. I therefore reject the Respondent's request that I find the trans- 
eript so "patently and completely unreliable" as to impeach its validity. 
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its Syracuse plant finished products valued at more than $50,000 to points 


outside Indiana. I find, as Respondent admits, that Respondent is engaged in 
commerce within the meaning of Section 2(6) and (7) of the Act. 


| 
ll. The Labor Organization Involved 


International Union of Electrical, Radio, and Machine Workers, AFL- 
CIO, is a labor organization within the meaning of Section 2(5) of the Act. 
Il. The Unfair Labor Practices | 
A. The refusal to bargain | 
Pursuant to representation proceedings under Section 9 of the Act, the 
Board on August 15, 1967, certified the Union as the collective bargaining 
representative of the production and maintenance employees at Respondent's 
Syracuse, Indiana, plant. Respondent challenged the validity of the certifica- 
tion and on August 17, 1967, refused to bargain with the Union. Respondent 
claims no newly discovered or previously unavailable evidence, or other 
special circumstances warranting my re-examination of the Board's aor 
minations in the representation proceeding. I find that Respondent has re- 


fused to bargain with the Union, in violation of Section 8(a) (5) and (1) of|the 


| 
Act. 
| 


B. The discharge of Willis Newby 


Willis Newby worked on the roof crew at the Syracuse plant from Feb- 


| 
ruary 1966 until his discharge on September 5, 1967. Newby signed a union 


card on August 26, 1966, and became a member of the Union's amps 
committee. The Union on September 26, 1966, sent a letter to Edward Hussey, 
Respondent's president, advising him that the Union was conducting an organi- 
zational campaign at the plant and that 13 named employees, including Newby, 
had been authorized to organize in behalf of the Union. Pursuant toa petition 
filed by the Union, the Board conducted an election at the plant on October 


28,1966. Before the election, Newby passed out union cards to about 12 em- 
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ployees during break and lunch time, and also distributed union handbills about 


7 or 8 times at a plant gate after work. Along with other employees, he wore 
a union button 2 or 3 inches in diameter. A week after the Board certification 
of the Union on August 15,1967, Newby distributed a union handbill to em- 
ployees as they left the plant. He offered a handbill to his foreman, Karl 
Hoover, who refused to take it. The handbill, which was issued by the Union's 
"Administrative Committee" and named the nine employees who composed it, 
including Newby, evoked a'reply from President Hussey a few days later. 

A fire in Respondent's cabinet department on Wednesday, August 30, 1967, 
forced a layoff of production department employees until September 5, Presi- 
dent Hussey told the production employees on August 30 that he wanted to re- 
sume production "by Friday" but they "would probably have to shoot for Tues- 
day" and work a 9-hqur day through Saturday. 

Hussey testified that he and others worked "day and night" and had the 
plant ready for operation by Tuesday morning, September 5. A check about 


10:30 a.m. that day showed that, except for Newby and Amos Yoder = Respond- 


ent's 200 employees had reported in or had informed Respondent why they 


2 amos Yoder, a roof crew man, requested an employee the day after 
the fire to tell Foreman Karl Hoover that he had quit Respondent's employ. 
Another roof crew man, Ray Chupp, also quit Respondent's employ before 
work resumed on September 5. About 7:15 a.m. on September 5, Respondent 
sent two newly hired men, Elden Kemp and Lloyd Yoder, to work on roofs. 
Roof crew men Clyde Campbell and Floyd Rapp testified that Amos Yoder's 
timecard, unlike Newby's, was not in the timeclock "out" rack at any time on 
September 5. The General Counsel argues that this evidence shows that Re- 
spondent knew that Amos Yoder had quit before September 5, and that its 
purported discharge of Yoder that day was an attempt to hide the discrimina- 
tory motivation for discharging Newby. Assuming that the absence from the 
timerack on September 5 of Yoder's Card indicates that someone in Respond- 
ent's employ knew Yoder had quit, it does not follow that President Hussey 
or Superintendent Warren, who were concerned with more urgent matters, 
were necessarily so informed. Nor does it follow from the sending of two 
newly hired men on the morning of September 5 to supplement the roof crew 
that Hussey or Warren knew that Amos Yoder as well as Chupp had quit be- 
fore September 5. As only three of a normal 6-man roof crew reported for 
work on Tuesday morning, it was entirely reasonable for Respondent to as- 
sign two of at least three employees hired that morning to supplement the 
roof crew. 
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were unable to work. Hussey instructed Plant Superintendent Charles Warren 


to "pull" the cards of Newby and Yoder. 
About 2 p.m. in a telephone conversation, Newby asked Superintendent 

| 
Warren, "Are you working?" Warren said "yes" and informed Newby that his 


card had been pulled and that he had been replaced. The next morning at 'the 


| 
plant, Newby told Warren that his telephone had been out of order Tuesday 


morning and that he would have reported for work if he had known "they were 
going to work." He also said that he had ''a little upset stomach" but that he 
would have been in anyhow if he knew the plant was in operation. Later that 


morning, Newby spoke to Vice President Harold Weaver who told him that he 


had been discharged because "everybody had been to work" the previous day. 
The record shows that Newby had a good work record free from unre- 
ported absences before his discharge on September 5, 1967, that Respondent 
neither before nor after September 5 discharged any employee for a single, 
unreported absence, that Newby was active in behalf of the Union, and that 


| 
Respondent knew of his union activity. The record also shows, however, | that 


the fire in Respondent's cabinet shop on August 30, 1967, occurred during Re- 


spondent's busy season, and that it was urgent for Respondent to get back into 


production as soon as possible. In these circumstances, President Hussey's 
decision to discharge Newby for "lack of interest" in failing to report for work 
or to call in his absence when production resumed on September 5, was not 

so patently unreasonable, to say the least, as to warrant an inference of dis- 
criminatory motivation. Newby's explanation, that he did not know the plant 
would operate on Tuesday, understandably did not satisfy Respondent as Ht 


appears that no other of Respondent's 200 employees had any doubt about 


Hussey's remarks on August 30 to the effect that the plant would reopen ion 


Tuesday and that the employees would work a 9-hour day through Saturday. 
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I note further that Newby was but one of quite a few active union supporters 


and that his discharge occurred in a setting free of unfair labor practices 
other than Respondent's "technical" violation of Section 8(@) (5). 

I find that the General Counsel has failed to prove by a preponderance 
of the evidence that Respondent discharged Newby to discourage support of 
the Union. 

C. Interrogation and threats 

Employee Larry Giengerich testified that about 2 weeks after the August 
30 fire, he told Vice President Harold Weaver, in response to Weaver's in- 
quiry about the Union, that employees Graff, Rapp, and Campbell were "on 
the board on the committee." 

Amos Schrock testified that about September 30, 1967, Superintendent 
Warren asked him how he felt about the Union and he replied that he thought 
it would be a good thing. Warren disagreed, saying that he thought President 
Hussey would do something to discourage the Union committee and the em- 
ployees. 

Schrock further testified that Warren asked him on November 30, 1967, 
if he was going to a meeting of the Union committee and, when Schrock indi- 
cated that he was, told him that if he did so, he would be "the craziest fool 
that works at Liberty Coach." Warren also asked Schrock if the Union was 
sending out more literature. 

The record shows that the Union furnished Respondent with the names 
of the employees active in its behalf, that the names of these employees ap- 
peared on leaflets distributed by the Union, and that employees openly en- 
gaged in union activity at the plant free from unlawful interference by the Re- 
spondent. In this noncoercive setting, I find that Weaver's interrogation of 


Giengerich in mid-September, and Warren's interrogation of Schrock on 


September 30 and November 30, would not tend to restrain employees in their 
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support of the Union. I similarly find that Warren's remarks to Schrock | 


Hussey would do something to discourage employee support of the Union, 
that he thought Schrock would be "the craziest fool" if he attended a union 


committee meeting, were not implied threats of economic reprisal. | 
| 


I conclude that Respondent did not unlawfully interrogate or threaten em- 
| 
ployees, in violation of Section 8(a)(1) of the Act. 


IV. Conclusions of Law | 


1. Liberty Coach Company, Inc., is an employer engaged in commerce 


within the meaning of Section 2(6) and (7) of the Act. 

2. International Union of Electrical, Radio, and Machine Workers, AFL- 
ClO, is a labor organization within the meaning of Section 2(5) of the Act, 

3. All production and maintenance employees employed at the Respond- 
ent's Syracuse, Indiana, plant, excluding all office clerical employees, all 
mobile home haulaway truckdrivers, guards, professional employees, and 
supervisors as defined in the Act, constitute a unit appropriate for the pu - 
poses of collective bargaining within the meaning of Section 9(b) of the Act. 


4, Since August 15, 1967, the above-named labor organization has been 


and now is the certified and exclusive representative of all employees in the 


aforesaid appropriate unit for the purposes of collective bargaining within 
| 


the meaning of Section 9(a) of the Act. | 


5. By refusing on or about August 17, 1967, and at all times thereafter, 
to bargain collectively with the above-named labor organization as the oko 
sive bargaining representative of all the employees of the Respondent in the 
aforesaid appropriate unit, the Respondent has engaged in and is engaging in 
unfair labor practices within the meaning of Section 8(a)(5) and (1) of the Act. 


6. By the aforesaid refusal to bargain, Respondent has interfered with, 


| 
restrained, and coerced, and is interfering with, restraining, and coercing, 
| 


its employees in the exercise of the rights guaranteed to them in Section 7 
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of the Act, and has thereby engaged in, and is engaging in, unfair labor prac- 
tices within the meaning of Section 8(a)(1) of the Act. 
V. The Remedy 

Having found that the Respondent has engaged in untair labor practices 
within the meaning of Section 8(a)(5) and (1) of the Act, I shall recommend 
that it cease and desist therefrom and, upon request, bargain collectively 
with the Union as the exclusive representative of all employees in the appro- 
priate unit, and if an understanding is reached, embody such understanding 
in a signed agreement. 

Upon the basis of the foregoing findings of fact and conclusions of law, 
and upon the entire record! in the case, there is hereby issued, pursuant to 


Section 10(c) of the Act, the following: 


RECOMMENDED ORDER 

Respondent corporation, its officers, agents, successors, and assigns, 
shall: 

1. Cease and desist from: 

(a) Refusing to bargain collectively concerning rates of pay, wages, 
hours, and other terms and conditions of employment, with International 
Union of Electrical, Radio, and Machine Workers, AFL-CIO, as the exclusive 
bargaining representative of its employees in the following appropriate unit: 

All production and maintenance employees employed at 
the Respondent's Syracuse, Indiana, plant, excluding all 
office clerical employees, all mobile home haulaway 
truckdrivers, guards, professional employees, and super- 


visors as defined in the Act. 


(b) In any like or related mamer interfering with, restraining, or coerc- 


ing employees in the exercise of the rights guaranteed to them by Section 7 


of the Act. 


2. Take the following affirmative action designed to effectuate the policies 
of the Act: 
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(a) Upon request, bargain with the above-named labor organization as 


the exclusive representative of all employees in the aforesaid appropridte 
unit with respect to rates of pay, wages, hours, and other terms and condi- 
tions of employment, and, if an understanding is reached, embody such tn- 


derstanding in a signed agreement. | 


(b) Post at its Syracuse, Indiana, place of business, copies of the attached 
notice marked "Appendix," Copies of said notice, on forms provided by the 
Regional Director for Region 25, shall, after being duly signed by the Respond- 
ent's representative, be posted by the Respondent immediately upon receipt 
thereafter, in conspicuous places, including all places where notices to|em- 
ployees are customarily posted. Reasonable steps shall be taken by the Re- 


spondent to insure that said notices are not altered, defaced, or covered by 


any other material. | 
(c) Notify said Regional Director for Region 25, in writing, within 20 


days from the date of this Decision and Order, what steps the Respondent has 


taken to comply herewith.* | 


It is recommended that the complaint be dismissed insofar as it alleges 
violations of the Act other than found in this Decision. | 
Dated at Washington, D. C. February 12, 1968. 
Melvin Pollack 


Trial Examiner 


| 

Sin the event that this Recommended Order is adopted by the Board, the 
words "A DECISION AND ORDER" shall be substituted for the words '] ‘HE 
RECOMMENDED ORDER OF A TRIAL EXAMINER" in the notice. In the 
further event that the Board's Order is enforced by a decree of a United 
States Court of Appeals, the words 'A DECREE OF THE UNITED STATES 
COURT OF APPEALS ENFORCING AN ORDER" shall be substituted for the 
words "A DECISION AND ORDER." 


| 
4 in the event that this Recommended Order is adopted by the Boar , this 
provision shall be modified to read: "Notify the Regional Director for Region 
25, in writing, within 10 days from the date of this Order, what steps Réspond- 
ent has taken to comply herewith." 
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NOTICE TO ALL EMPLOYEES 
PURSUANT TO 
The Recommended Order of a Trial Examiner of the 
NATIONAL LABOR RELATIONS BOARD 
and in order to effectuate the policies of the 
NATIONAL LABOR RELATIONS ACT 
We hereby notify our employees that: 
WE WILL NOT refuse to bargain collectively with INTERNATIONAL 
UNION OF ELECTRICAL, RADIO, AND MACHINE WORKERS, AFL- 

CIO, as the exclusive representative of the employees in the bargain- 
ing unit described below. 
WE WILL NOT in any like or related manner interfere with, restrain, 
or coerce our employees’ in the exercise of the rights guaranteed them 
by Section 7 of the Act. 
WE WILL, upon request, bargain with the above-named Union as the ex- 
clusive representative of all our employees in the bargaining unit de- 
scribed below with respect to rates of pay, wages, hours, and other 
terms and conditions of employment, and if an understanding is reached, 
embody such understanding in a signed agreement. 
The bargaining unit is: 

All production and maintenance employees employed at the Re- 

spondent's Syracuse, Indiana, plant, excluding all office clerical 

employees, all mobile home haulaway truckdrivers, guards, pro- 


fessional employees, and supervisors as defined in the Act. 


LIBERTY COACH COMPANY, INC. 
(Employer) 
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| 
This Notice must remain posted for 60 consecutive days from the date of 


| 
posting, and most not be altered, defaced, or covered by any other material. 
If employees have any question concerning this Notice or compliance 
with its provisions, they may communicate directly with the Board's Regional 


Office 614 ISTA Center, 150 West Market Street, Indianapolis, Indiana 46204 
(Tel. No. 633-8921). | ie 
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RESPONDENT'S EXCEPTIONS 
TO HEARING EXAMINER'S DECISION 


Statement of the Case 

Footnote 1, page 1: For the reasons set forth in Respondent's Motion 
to Correct the Record, Respondent takes exception to the Hearing Examiner's 
refusal to impeach the validity of the record. 
pea The Unfair Labor Practices 

A. The refusal to-bargain 

Lines 25-35, page 2: Respondent objects to the entire finding on the 
refusal to bargain issue. The Hearing pxewines not only refused a re- 


examination of the Bose determination but refused to receive any evidence 
t 

bearing on the representation issues as set forth in Respondent's Motion with 
respect to the record as to the beginning of the transcript and lines 1, 2, 3 
and 4 on page 143. The Hearing Examiner stated that he had no jurisdiction 
to review the certification by the Board and refused to receive any evidence 
with reference to the certification or representation issue. In the beginning 
of the transcript, these statements by the Hearing Examiner were omitted 


from the transcript. However, page 143 confirms their existence and they 


were included in Petitioner's Motion to Correct the Record. 


Thus, this finding of fact is a conclusion completely unwarranted by 


the circumstances of this case and goes to the nub of the refusal to bargain 


issue, The issue with respect to the refusal to bargain is basically whether 


or not an employer must bargain under a certification by the Board in a 
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representation case where the regional director refuses to forward the 


| 
record of the investigation to the Board and where the Board refuses to 


order the record of that investigation forwarded to it and where substantial 
| 


and material issues of fact exist both as to objections and challenges in 
relation to the election and the conduct of the union as to that election. 


The Hearing Examiner takes the position that Respondent claims no 
| 


newly discovered or previously unavailable evidence, etc, The fact is that 


Respondent at all times in the representation case and in this case urged 
’ | 


before the Board that it had not received a hearing. How can Respondent 


GSE any newly discovered or previously unavailable eyidence when its 


position is that it was never allowed to submit any evidence pecanse it was 


never given its right to a hearing. It is not a question of undiscovered or 
| 
newly discovered evidence, if is a question now and always of being allowed 
to submit any evidence whatsoever and this right has been systematically denied 


to this Respondent from the date of the election and for the benefit of the 
| = 


Board, Respondent here sets forth some of the agonizing aspects of its 
‘ : | 


struggle in this regard. : 
| 


When the investigator for the Regional Director arrived at the 


establishment of the employer in Syracuse, Indiana, he informed Respondent 


| 
and its attorneys that he was a neutral person only interested in information 
« - . | 
pertaining to the objections and challenges despite the fact that on the next 


| 
round he was the attorney pressing unfair labor practice charges against the 
| 
Respondent. He then proceeded to demand Respondent's evidence on the 


spot. When he was told that Respondent would then Eneeets = for an 
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investigation (not a hearing), he then required the attorney for the Respondent 
to submit to interrogations under oath as to Respondent's position, Because 
the investigator's handwriting was illegible and he was taking affidavits 

from employees that were only a2 portion of their statement and because he - 
had taken these incorrectly, Remondend insisted upon paying a court 


reporter to make a record of his investigation that was complete and appro- 


priate as to that part where Respondent was allowed to participate. 


It should be born in mind that the investigator did not allow Sal 


to be present when he interrogated rank and file employees and did not give 
Respondent a copy of their statements under oath as would have pecanned in 
ahearing. The interrogation of Respondent's attorney under oath was a most 
unusual affair and Respondent notes that when an administrative agency insists 
upon interrogating 2 respondent's attorney prior to its investigation of a- 
case, itis akin to a star chamber inquisition. This interrogation cover ed 
some one hundred pages of transcript of the investigation and a review of it 
will indicate a serious and almost desperate effort on the part of the 
investigator to restrict and limit the course of his investigation in a manner 
obviously prejudicial to the Respondent. Under what color of right does the 


National Labor Relations Board predicate the employer's right to an 


investigation upon an inquisition of its attorney. It might have been an 


interesting even though demeaning experience to the attorney, but it is even 


more demeaning to the Board. - 


As the interrogation of management personnel continued, the record 


of the investigation will show that the investigator refused to treat with 
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quest ions necessary and required on the basis of Respondent's objections, 
nf | 

always noting that this would come later but then abruptly ending his 
= | 

participation and then in object detachment telling Respondent, in effect, to 


continue by itself, This Respondent did, with witness after witness, being 
always in a vacuum as to what the nature of ote proofs obtained by the 

Hearing Examiner were and in a proceeding that had no relationship 
whatsoever to 2 hearing and which had never been indicated to be a hearing 
by anyone concerned. | 


| 
Nevertheless, Respondent submitted thousands of pages of transcript 


of sworn statements supporting its objections and challenges together with 
| 
hundreds of pages of documentation. This was not done or accomplished 


as part of a hearing, no right of subpoena existed, no right of cross- 


' : | 
examination of witnesses was involved, no time to prepare was involved 


and an impartial hearing examiner was not present. Yet, the record of 


this star chamber investigation supports Respondent's objections and 


exceptions and challenges with regard to the representation case. Certainly 
with a proper hearing this evidence would have been amplified, other 
witnesses would have been called, and Respondent's case would have been 
more fully developed. Nevertheless, the objections and challenges 
presented material issues and the record of the investigation made anton 

the most difficult of circumstances for Respondent was such as to support 

and prove the existence of substantial and material issues of fact. Recon 


dent's attorney, in telephone calls to the Board, requested the Board to 


call up the full investigation record and personally requested the Regional 
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Director to forward the same to the Board. In both instances these requests 


were refused. Why? 

The Board in its amended decision in the representation case changed 
its decision and opinion to state that it was based on the entire mecond and 
this only had the purpose of confusing a reviewing court unless that court 
understands that the only recond before the Board was the report of the 

Regional Director that was not based upon the investigation and contained 
erroneous conclusions of! fact and omissions of fact, the existence of which 
could not be determined within the four corners of the Regional Dir ector's 


decision and recommendations. Certainly an appellate court cannot review 


decisions of fact found by a trial court when the appellate court is denied 
access to the evidence but this is what the National Labor Relations Board 
did as to Respondent's objections, exceptions and challenges. Respondent. 
oes not intend to demean the Board in any Sores and ‘certainly this is 
not accomplished by calling its ‘attention to its obligations for the Btatune 
of man or tribunal can only be measured in terms of responsibility. 

Is it then a tritism to say this can't happen in America under a 


judicial and administrative system entitling one and all to the opportunity to 


present their case? _Pointedly, more is involved than this because reviewing 


courts have the right to inquire into the proprieties of representation cases 


as well as unfair labor practice cases but this right does not exist.or could 
not exist where the administrative agency can restrict the record so that. 
the courts review is made without the facts. This occurs where a hearing 


does not occur and it occurs even more so when added to the lack of a 


| 
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hearing is the failure to recognize that the NLRB must consider the record 
| 
of the investigation when it is determining the propriety of recommendations 
of a regidnal director and certifying or non-certifying in a pecs neve 
case. _ : < |- + 
Can the Board short-circuit its review and an appellate court's 
review by its blanket conclusion unsupported by any record of investigation 
or any hearing that’ "no substantial material issues of fact are involved", 
On brief counsel for the General Counsel suddenly got the message and tried 


: : : : a 
to cover up the lack of a hearing on the representation issue by asking the 


Hearing Examiner to find that Respondent had not claimed new evidence. | 


The Hearing Examiner then incorporated that finding. Respondent desires 


to be polite and respectful to the Board and does not believe that it is 


being less so by drawing the Board's attention to its transfixed certainty 


oo. | 
= “ . | 
that a hearing must sometime sooner or later occur. Respondent /is not 
oe 


dealing with a case of newly discovered evidence after a hearing. It isa 


: | 
pure and simple case of no hearing - no justice. ; rae | 


Respondent has respectfully. pointed out to the Board, its agents, its 
investigators and the Hearing Seaier that denial of a nearing is|not the 
law and cannot be the law. Respondent incorporates the entire regord of 
the representation case including all pleadings, objections, challenges, 


exceptions, briefs, correspondence, and sworn statements in the este 
‘ - 
gation, and documentary evidence to demonstrate the most serious omissioq 
in this case, , | 
Respondent again respectfully requests and sincerely aoe the 
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NLRB to overrule the Hea ing Examiner's decision with respect to the 


refusal to bargain issue and to decertify the union pending a hearing on 
challenges and objections and order that hearing to be given in the 
representation case upon due notice to all parties concerned. Respondent 
notes that the records of all proceedings in the representation case and 

the unfair labor practice case have become lengthy but this should not. 
confuse the issue because when everything is set aside the first and 

Singular and startling fact concerning everything is that here is a case or 
cases that have proceeded along their way absent the one et require- 
ment for justice and fair play and that is a hearing on the basic issues 
involved and it would be a great travisty if this case continues = its presen 4 


course to 2 point of judicial review absent the basic hearing necessitated by 


the record in this case. Further, the NLRB should call-up the record of - 


the investigation if any doubt in its mind now exists as to the propriety of 


a hearing for all concerned in the neocon case which is a pre- 
requisite to charging this Respondent with refusal to bargain. 

What really are the issues confronting the Board in the representa- 
tion case? Respondent has covered them from every aspect possible to 
no avail. On challenges the Board, Sen anything but the Regional 


Director's recommendations, overruled the Regional Director when 


during the course of the investigation it was proved no community of 
interest existed as to the two employees whose ballots were challenged; 
that the Supreme Court of the United States supports the Respondent's 


position as to the word “establishment; that the union had told the two 
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: haw 
employees that as far as the union was concerned they were not part of the 


| 
unit unless the truck drivers were and the truck drivers were excluded;. 
| 


that the two employees were temporary employees in an experimental 


: ees 
location; that they were management personnel as garage TCT and 


a thousand other pertinent facts dealing with their status and intent, Even 
without a hearing, Respondent proved this. The Board, without the record 


of the investigation, chose one isolated fact outside the stipulation to 

‘Ncast'' the intent of the parties and that fact, for what it was worth under, 
.} | 

the Supreme Court definition of the word "establishment", proves just 


the opposite. The irony is that the Hearing Examiner has now in his 


decision reintroduced the word "plant" into the unit definition in lieu of 


"Nestablishment’'. : - 
: -| 


As to objections, Respondent, as the record of the representation 


case discloses, has tried every possible means to direct the Board's 


attention to the real and substantial issues of fact involved. As an| example, 
the employer's compensation BrogzaD? involves a substantial and com- 
plicated incentive formula. When the t union deliberately slows down 
production and then falsely accuses the employer of manipulating she 
production bonus (economic cheating or stealing from its canton does 


the Board consider this a substantial issue of fact or a material issue of 


| 
fact? When Mr. Nolan falsely accuses the Respondent's plant superin- 
7 | 


tendent of illegal coercion and thr eats re regard to employees rights, 


| 
starts rumors of shutdowns, elimination of employee EES and other 


sordid purported activities on the part of the employer, are we dealing 
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with substantial issues of fact? When these sordid falsities are put out to 


employees over the names of other employees, and when the employees 


whose names were usurped deny the authority to use their names and deny 
the truth of these accusations, are we dealing with substantial issues of 


fact? Are they material? Are they relevant? 


Some times, perhaps many times, perhaps most of the time, this - 
Board deals with an employer who seeks unfair position in an election and 
then complains loudly and crassly when the heat in the kitchen becomes 


unbearable. But as the Regional Director found and as the Hearing 


Examiner determined, Respondent is not such an employer. It dealt 


honestly and with integrity concerning its employees and the union and the 
“ d 


election and the National Labor Relations Board. It did not receive like 


treatment. 


Hearings have a way of eliciting the facts and putting parties and 


issues in their true perspective. Here because a hearing was denied, the 


secrecy of the ballots were violated when if a rule of necessity could serve 


as an exception to the required secrecy, the necessity hardly exists until 


a hearing ensues with a result requiring the violation. Even so itis a 
doubtful rule that any proposed necessity justifies this violation under any 
circumstances, Then the issue of marked ballots existed, as part of the 
peculiar and unusual circumstances surrounding the challenged ballots. 
Yet the Board and Hearing Examiner by their refusal to consider 
even the record of the investigation in denying a hearing have drawn a 


shroud around the operative facts as if a declaration by the Board, 
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uninformed as to the facts, gains a significance beyond realty, 


What, from Respondent's view, is a crucial issue herein is 


ithe 


scope of the record of the representation case. Counsel for the General 


Counsel introduced and the Hearing Examiner received the purported 


record of the representation case after denying Respondent's Motio 


w 


Require Production of Entire Record Including But Not Limited to The 


Investigation in the Representation Case. As noted hereinbefore, the 


m to 


reporter at the beginning of the record omitted the Hearing Examiner's 


remarks on this point, and his refusal to consider the representation 


issues. 


B. The discharge of Willis Newby 


| 
Lines 50-56, page 2: Respondent objects to the conclusion that 


Mr. Newby's handbill invoked a reply from President Hussey. The and 


Examiner, with respect to the introduction of General Counsel's Exhibit 


4, gave Respondent permission to introduce other union literature 


Tr. Pe 


7, L. 19). Then, during Mr. Nolan's testimony, the Hearing Examiner 


refused to receive this union literature referred to in Respondent's Brief 


% ‘ 
to the Hearing Examiner. 


The Hearing Examiner omitted the facts concerning Mr. Newby's 


activities the day of his discharge where, upon cross-examination, 


developed that Mr. Newby was really off on a lark finishing the pai 


it 


nting 
| 


of his house, had complete disregard and left stranded the employee of 


Liberty whom Newby normally drove to work, that he had breakfast and 


| 
painted his house and really didn't have an upset stomach at all and the 
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Hearing Examiner, having refused to accept testimony that Newby's phone 
was really not out of order, did not find that Mr. Newby's testimony in 
this regard was unbelievable as was his testimony in total (Mr. Newby's 
testimony, Tr. pp. 39-87, L. 1-25 in each instance). 

Further, it is not clear from the Hearing Examiner's report that 
in eighteen months of substantial union activity at Respondent's Syracuse 
establishment no other claim of the discharge of any other union adherent 
is involved and Respondent soaaiees the se findings in support of the 
decision of the Hearing Examiner with respect to the discharge of Willis 


Newby (entire record), Respondent does point out that in the General 


Counsel's brief filed with the Hearing Examiner a certain looseness in 


dealing with the facts is exhibited and it would be well for the Board to 


go behind the briefs in this regard. - 

Cc. Interrogation and threats 

Lines 5-40, page 4: In support of the Hearing Examiner's decision 
-in this regard, Respondent notes that the Hearing Examiner did not 
indicate that Respondent was not given proper notice of the accusations 
involved or note that the testimony concerning the so-called interrogation 
and threats was not credible, was Roneadea and was contradictory and 
that Mr. Warren denied having made any such statements and that Mr. 
Warren's testimony is corroborated by the absolute testimony of all 
concerned that a non-coercive setting existed at Liberty and this testimony 


was even elicited from Mr. Newby (entire record). 
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IV. Conclusions of Law 


Lines 50-55, page 4: Respondent takes exception to paragraph 3 
of the conclusions of law where the Hearing Examiner has substituted 


“plant for "establishment" in the stipulation and where no evidence was: 
permitted by the Hearing Examiner on the issue of what would constitute 
a unit appropriate for the purposes of collective bargaining and where no 

; | 
hearing ever occurred in the representation case with respect to the 


challenged ballots in connection with an appropriate unit or the other 
| 


issues with respect to those challenged ballots as set forth hereinabove 


Ail 
and throughout the record of this case and the representation ee 


Lines 55-60, page 4: Respondent excepts to paragraph 4 of the. 


conclusions of law on the basis that the Hearing Examiner stated that he 
. . “ | 
had no jurisdiction to overrule the certification by the Board and could 


not and would not consider any evidence with respect to the certification 
c ete 

and representation case and because said paragraph 4 is completely 

contrary to the facts and unsupported by a hearing to which Respondent - 


was entitled. aes ie 


¥ | 
Lines 1-9, page 5: Respondent objects to paragraph 5 of the 


conclusions of law on the basis that the certification was improperly made 


-contrary to the challenges, objections and exceptions of Respondent which 


were valid and which would be supported by a preponderance of the 


evidence in any hearing and the failure to give Respondent a heat sa 
; ae 
Respondent's refusal to bargain in this case as well as do the facts 


‘ 
supporting its exceptions and challenges. 
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Lines 6-15, page 5: Respondent excepts to this conclusion of law 
on the same basis and for the same reasons as set forth with respect to 
its exceptions to paragraph 5, above. 

Vv. The Renate 
Page 5: Respondent takes exception to the Hearing Examiner's 


decision as to the remedy on the grounds that the entire record of this 


case and the representation case demonstrates that Respondent is 


justified in refusing to bargain with the union as set forth hereinbefore. 


Recommended Order 
Lines 30-60, page 5 and lines 1-15, page 6: Respondent takes 
exception to the Recommended Order of the Hearing Examiner on the 
basis that Respondent was not guilty of any unfair labor practice and 
. therefore no foundation exists for any recommended order in this regard 


as set forth hereinabove. (entire record). 


Dated: March 7, 1968 


. [Subscription Omitted in Printing] 


{Caption Omitted in Printing] 


CHARGING PARTY'S EXCEPTIONS TO THE TRIAL EXAMINER'S DECISION 


The: International Union of Electrical, Radio and Machine 
Workers, AFL-CIO, Charging Party herein, hereby files the follow- 
ing Exceptions to the Decision of the Trial Examiner dated February 


12, 1968: 
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1. The finding and conclusion of the Trial Examiner 


(TXD 4, L 25-36) that the uncontroverted testimony (Tr. 151-153) 
: ee 
that Respondent's Vice President Harold Weaver asked Employee 


Giengerich who the guys in the Union were, did not constitute a 


violation of. Section 8(a)(1), is contrary to substantial evidence 


and is contrary to established legal principles. a sae 
| 
| 


- . | 
2. The Trial Examiner improperly failed to include in. 
his findings (TXD 4, L 8-11) the full context and facts of the 


. > | 
conversation between Giengerich,. Hochstetler and Vice Presiden 


. | 
Harold Weaver which are established by uncontroverted testimony 


(Tr. 151-153). 


3. The Trial Examiner improperly failed to include 
in his findings (TXD 4, L 13-17) the uncontroverted’ testimony 
- | 


that on or about September 30, 1967, Superintendent Warren 


asked Employee Schrock how he felt about the Union and Schrock 
replied that he thought it was a good thing, whereupon Super- 
intendent Warren stated that he did not agree and that Respondent's 
President Hussey had been in the Mobil puainess too long and wouid 
do something to discourage the union Committtac and the eapioyees 
(Tx. 144-5, 147-8). | 

4. The Trial Examiner improperly failed to include in 
his findings (TXD 4, L 19-23) the uncontroverted testimony that 
on or about November 30, 1967, Superintendent Warren questioned 


| >: 
Employee Schrock-about his union activity and the activity of | 
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other employees in the' union and used such strong language to 


condemn his conduct (Tr. 145-6, 149) as to constitute unlawful 


interference, restraint and coercion. 


5. The Trial Examiner's finding that the interrogations 
occurred in a non-coercive setting (TXD 4, L 29), is contrary 


t 
to the uncontroverted testimony (Tr. 144-153). 


6. The Trial Examiner's finding that the admitted 


threatening remarks made by Superintendent Warren did not con- 


stitute threats of "economic reprisal" (TXD 4, L 36) is contrary 


to the uncontroverted evidence (Tr. 144-149). 

7. The Trial Examiner amine as a matter of law in 
concluding that Superintendent Warren's threats of reprisals 
to Schrock on two occasions (Tr. 144-149) did not violate 


Section 8(a)(1) (TXD 4, L 13-23, 32-37). 


8. The Trial Examiner erred as a matter of law in 
holding that the interrogation and threats occurred in a non- 
coercive setting (TXD 4, p. 29) when-in fact one of the leading 
advocates of the Union had been discharged under ee 
which had a coercive effect on all the employees (Tr. 25, 54-58, 
83, 185, 202-203) and the Respondent was unlawfully refusing to 


bargain with the Union. 
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- | 
9. The finding and conclusion of the Trial Examiner that 
| 
| 
Employee Willis Newby was not discriminatorily discharged (IXD 4, 
L 2-4) is contrary to the overwhelming weight of the evidence and 


is not in accord with established principles of law. 


10. The finding of the Trial Examiner (TXD 3, L 37-38) 
that the discharge occurred in a setting free of unfair labor 
practices other than a "technical" violation of Section 8(a)(5) 


is contrary to the uncontroverted: evidence of sanneernnies and 


implied threats (Tr. 144-153). 


ll. The finding of the Trial Examiner (TXD 3, L) 
that by 10:30 a.m. on September 5, 1967, all of Respondent's 200 


employees except Newby and Amos Yoder had reported in or| in- 


formed Respondent why they were unable to work, is contrary to 


the preponderance of the evidence. 


12. The finding of the Trial Examiner (TXD 3, L 26-30) 
that President Hussey's decision to discharge Newby was not 
| 
so patently unreasonable as to warrant an inference of dis- 


criminatory motivation is contrary to the preponderance of 


the evidence. | 
| 


| 
13. The finding of the Trial Examiner (IXD 3, L/52-63) 


that Respondent did not know on the morning of Tuesday, 


September 5 that Yoder had quit is contrary to the over- 
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whelming weight of the evidence (Tr. 97, 119, 122-4, 128, 


157-8). 


14. The Trial Examiner improperly failed to find that 
the reason given by Respondent for Newby's discharge was a 
mere pretext in view of his prior perfect attendance record, 
the absence of any warnings in his record, and his record of 
3 pay raises (Tr. 25, 39, 51, 60-61, 84), the uncertainty as 
to whether the roof crew on which he was working were to report 
for work in view of the vagueness of Respondent as to when it 
would resume production after the fire (Tr. 52, 55-56, 73-4, 
85-6, 107-108, 116-118, 130, 174-8, 201, 208), Newby's un- 
puccesstot efforts to reach the plant by telephone all the 
morning of Tuesday, September 5 (Tr. 25, 54-5, 185, 202-203), 
the absence of numerous employees from work on Tuesday, 
Wednesday, Thursday and Friday of that week without any discipline 4 
imposed on them for being Aboot (Tr. 52, 107, 130-1), the num- 
erous other controverted instances of employees missing work 


without calling in or reporting their absences who were 


not disciplined or reprimanded (Tr. 103-4, 127-8, 163-4), 


and the shifts in|its defense and testimony by Respondent 


showed the dishonesty of its defense, 


15. The Trial Examiner improperly failed to make 
a finding which is required by the overwhelming weight of 


the evidence that Respondent has & strong anti-union animus 
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(Tr. 10, 108-10, 134, 144-6, 147-9, 151, G.C. Exh. 16)! 


16. The Trial Examiner improperly failed to make 


a finding which is required by the overwhelming weight of . 
oe | 
the evidence GEES Respondent was motivated by Soe 


animus when it discharged Newby (Tr. 10, 108-10, 134, 144- 6, 


147-8, 151, G.C. Exh. 16). | 
| 


17. The Trial Examiner erred in basing his aetere 
| 
mination that Newby was not discriminatorily discharged because 
‘there were other active union supporters whom Respondent did 
not discharge (TXD 3, L 35-38), when in fact the Board in a 
prior case had found Respondent gaidty, of numerous violations 


. | 
of 8(a)(3) and had required Respondent to reinstate with back 


| 
pay all employees whom it had discriminatorily locked out. 


18. The Trial Examiner erred in refusing to permit 


the General Counsel to dees background evidence demonstrating 
- Respondent's continuous mistoryied hostility to unions (tr. 10, 
89-90, 91-2, 154-5). 


19. The Trial REE erred in refusing (Tr. | (13- 15) 


to take official notice , SE. a prior case involving the Respon- 


dent 1 wherein the Board found Respondent had locked out its 

| 
employees for the purpose of defeating unionization in vio- 

| 
lation of Section 8(a)(3) and had committed other unfair labor 
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practices in violation of Section 8(a)(1) and (3), Liberty 


Coach Company, Inc., 128 NLRB 160. 


ws 


20. The Trial Examiner erred in refusing to permit 
the General Counsel to adduce evidence of other discrimination, 
coercion and intimidation by Respondent against union ad- 
herents for the purpose of establishing that Respondent was 
discriminatorily motivated when it discharged Willis Newby 


(Tr. 10, 89-90, 91-92, 154-155). 


21. The Trial Examiner improperly failed to 
recommend : 

(A) That Respondent reinstate Newby and make 

him whole for any loss of back pay and any : 

other losses he may have suffered as a result 
of his discharge; 
That Respondent cease and desist all 
interrogation of its employees with aoenaee 
to their union activities and membership and 
other ‘concerted activities for arent aft and 
protection; : 
That Respondent upon request of the Union maite 
within 1 month after this ooier becomes effective, 


immediately grant the Union and its Representatives: 


(1) |a list of the names and’ addresses of all 
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employees within the unit with job classifi- 
| 


| 
cations and rates, and all fringe benefits, 
. | 


and for a period of three years thereafter 
a : .| 


promptly inform the Union of all changes in 
said list; | 
Reasonable access for a 3 year period to 
its bulletin boards and all places where 


notices to employees are customarily posted. 
. | 
: : | 


That, Respondent make its employees whole for all - 
| 5: 


losses in wages, insurance, pension or other fringe 
benefits which the employees of Respondent have 
suffered since August 17, 1967, by paying them such 
amounts as there is reasonable basis for finding 
they would have received had Respondent bargained 


in good faith with the Union immediately following 


its certification. 
| 


That Respondent make all provisions of any contract 
| : 
negotiated between the Union and the Respondent, 
including wage increases and fringe pene ritee retro- 
active to August 17, 1967. 


That Respondent upon request of the Union | 


within 1 month after this order becomes effective, 
| 
meet with any representative designated by the Union 
| 
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to deal with all grievances which have arisen in the 


plant since August 17, 1967, and if such grievances 
cannot be resolved to the satisfaction of the Union 
and the Respondent, that the Union may, within 30 
days after receiving a final written answer from 
Respondent to any grievance or grievances, request 
arbitration by written notice to Respondent, and 
Respondent shall then submit such grievance or 
grievances to binding arbitration before an arbit- 
rator to be mutually agreed upon between Respondent 
and the Union, with expenses of such arbitrator to 
be paid half by the Union and half by.the Employer. 
In any such arbitration, all past practices and 
conditions existing in the plant at the ene the 
grievance arose are to be treated as if incorporated 
into a contract between the Union and the Respondent, 
except that irrespective of any existing past practice 
or condition in the plant, the arbitrator shall con- 
sider that one term and condition of employment at 


all times on and after August 17, 1967, was that no 


employee should be disciplined or discharged except 


for just cause. If the Union and the Respondent 


cannot mutually agree upon an arbitrator within 


30 days after the receipt by the Respondent of a 


! 
| 
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A | 
written request from the Union for arbitration, the 


Union shall request the Federal Mediation and 


Conciliation Service to submit a panel of seven 


names and each the Union and the Respondent shall 


take turns in striking therefrom a name at a time 
‘a 


fers 
w 


until only one name remains and that name shall be 


the arbitrator to hear the grievance or grievances 


so noticed for arbitration. Said right to arbitrate 


all grievances shall continue until superseded by any 


collective bargaining agreement signed by the Union 
| 
and the Respondent or for 3 years from the date this 


order becomes effective, whichever shall occur first. 
| 


| 
That Respondent shall post a notice which includes 


appropriate notification respecting such additional 


decision and order. 


| 
findings and remedies as the Board includes in its 

| 

| 

| 


March 11, 1968 


[Subscription Omitted in Printing] 
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[Caption Omitted in Printing] 
DECISION AND ORDER 

On February 12, 1968, Trial Examiner Melvin Pollack issued 
his Decision in the above-entitled proceeding, finding that the Respondent 
had engaged in certain unfair labor practices within the meaning of 
the National Labor Relations Act, as amended, and recommending that 
it cease and desist toesecs ooo take certain affirmative action, as 
set forth in the attached Trial Examiner's Decision. The Trial Examiner 
also recommended dismissal of certain other allegations of unfair labor ; 
practices. Thereafter, the General Counsel and the Respondent filed 
exceptions to the Trial Examiner's Decision and supporting briefs; the 
Charging Party filed ne the Respondent filed a reply brief. 

Pursuant to the provisions of Section 3(b) of the National 
Labor Relations Act, as amended, the National Labor Relations Board has 
delegated its powers in connection with this case to a three-member panel, 

The Board has reviewed the rulings of the Trial Examiner 
made at the hearing and finds that no prejudictal error was committed. 
The rulings are hereby affirmed. The Board has considered the Trial 
Examiner's Decision, the exceptions and briefs, and the entire record 
in this case, and hereby adopts the findings, conclusions, and recommendations 


of the Trial Examiner only to the extent consistent herewith. 


The 8(a)(3) Violation 


Employee Willis Newby worked on a roof crew for the Respondent 
from February 1966 to September 5, 1967. He was an active member of the 


Union's organizing committee, and the Union so advised the Respondent by 


l/ The Charging Party also filed a request for oral argument before the 
Board. Since the record and briefs adequately present the issues and 
the contentions of the parties, the Charging Party's request for oral 
argument is hereby denied. 
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‘a letter in September 1966 which named the members of the committee.| The 


Union won an election on October 28, 1966, and was certified ate Board 

on August 15, 1967. A week after the certification, Newby passed ouk union - 
handbills to employees as they left the plants The handbill named Newby as 

a member of the Union's "Administrative Committee." Newby had. also distributed 
handbills some 7 or 8 times prior to the election. On August 25, Respondent 
sent a Narter to its employees stating that it would not bargain aes the 

_ Union. . 


On August 30, a fire at the Respondent's plant forced a shutdown 
2 | : 


of the plant, President Hussey informed the employees (about 200) on August 30 
that he wanted to resume production "by Friday" but they “would probably 


= - 5 | ~ 
have to shoot for Tuesday" (September 5). The plant reopened on September 5. 


Newby did not report for work that morning. No word having been received 


from Newby by 10:30 a.m., Respondent's President Hussey ordered that 


2/ = | 
time card be pulled. About 2.p.m., Newby called the plant and asked 


Newby's 


| 
Superintendent Warren, "Are your working?" Warren answered "yes", and then 
—"y y > 


informed Newby that he had been discharged. The next morning, at the plant, 
| 


Newby explained to Warren that his phone had een out of order and he - : 


: | 
could not call in until 2 p.m., and that he would have reported for work if 


he had known they were going :o work. Vice President Weaver told him that 


he had been discharged because "everybody had been :o work" the previous day. 
. | - 


——oee | 

2/ According to Respondent's testimony, the card of Amos Yoder was lalso 
pulled. Although Yoder had several days prior thereto told another 
employee that he was quitting, Respondent contends that it had no knowledge 
of Yoder's decision, and argues that its action in also pulling Yoder's 
card demonstrates that it was even--handedly discharging any employee who 
failed to report in on September 5. Two employees testified that Yoder's 
card was not in fact in the rack at any time on September 5, which would 
indicate that Respondent had been made aware of Yoder's voluntary termination. 
We find significant in this regard the admission of Superintendent Warren 
that, in need of 2 »ofing man on September 5, he < 2gedly attempted to 
call Newby but did not try to contact Yoder. | 
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found that the fire at the plant occurred during 
the Respondent's busy seascu, and that it was urgent for the Respondent to 


zet back into production 2s soon as possible. In these circumstances, the 


Trial Examiner believed that the Respondent's decision to discharge Newby 

for "lack of interest” in failing to report for work or to call in his absence 
when production resumed on September 5 was not so patently unreasonable as 

to warrant an inference of discriminatory motivation. The Trial Examiner 
“found that the General Counsel had failed to erove by a preponderance of 

the evidence that Respondent aischargedi Newby to discourage support of the 
Union, and that, therefore, Newby was not discharged by the Respondent in 


violation of Section 8(a)(3) of the Act. 


The General Counsel excepts to the Trial Examiner's failure to find. 


that Newby's discharge was in violation of Section 8(a) (3). He asserts that 
certain alleged violations of Section 8(a)(1) by Respondent which occurred 
after the Board's certification of the Union demonstrates that Respondent 
was still resisting the Union's certification, and, after a long election 
campaign, the Respondent immediately reacted by menicestinete new display 
of antiunion hostility. _According to the General Counsel, Reoneniant 
seized upon its first opportunity to take reprisals against the Union's success 
by discriminatorily discharging Willis Newby, thereby demonstrating to all 
its employees the fate of dedicated union leaders. The General Counsel 
asserts that the Respondent's claim that Newby's discharge was predicated 
on his failure to nonce his absence on September 5 was pretextual. 

We believe that the General Counsel has proved his case of dis- 
coherences Elegance It is undisputed that prior to the date of his 
discharge Newby had never had an unreported aheonce during his 18 ere 


employment by the Respondent. Moreover, the record clearly shows that both 
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before and after Newby's discharge, no other employee received discipline ane 


severe as discharge for a single unreported absence. Employee Rapp Was absent 
pee 
and failed to notify the Respondent in April 1967, and was neither critized 
. | 
nor discharged. Employee Campbell missed a day's work in 1967 and did not 
. | = . 


call in; he received no reprimand and was still working at the time of 


the hearing. Respondent asserts that it became daecarbea by the excessive 
number of unreported absences among its employees and in July or August of 
1967 admonished the employees to call in if they would be unable to peront 
for work. But the record shows that, on August 29, a week before Newby 
was fired, employee Ben Yoder received ony a written "final warning" for 
the offenses of “failure to report in when absent," nexvessive see setaaie 
and "excessive tardiness,"and only after receipt of such a warning was he 


| 
discharged on September 16 for "absenteeism - failure to report in when absent." 


On November 21 employee Baker, whose record showed "excessive absenteeism," 


was simply given a "first written warning" and apparently continued in 


Respondent's employ. “And the evidence further shows that in a case almost 


identical to Newby's employee Pinkerton was absent on October 30 and did 
not call if until the afternoon to explain his absence. Unlike Newby, 

| 
Pinkerton was not peremptorily discharged. Pinkerton's punishment was 
limited to a "first written warning." ; } 

This evidence of the disparate treatment accorded Newby, an active 

Union partisan, alone damaging to Respondent's defense and is not in our 
view ‘satisfactorily reconciled by Respondent’s assertion that the first day 
of work after the fire was of particular significance. While we have no doubt 
that Respondent was quite anxious to resume production as quickly and fully 


. . | 
as possible, it must have known that its stated intention on the preceeding 


| 
Wednesday to try to reopen on the following Tuesday could have been \regarded 
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as only a tentative projection by some of its empleyeed. Furthermore, the 
unreported absence of one man from a work force of 200 employees could 
hardly have representeé a truly detrimental setback to Respondent. Lastly, 
the abrupt decision to terminate Newby finally for "lack of interest” ac 
10:30 a.m. of the first morning of work after the fire, when Respondent was, 
as it says, truly concerned about catching up on production, rings hollow 
when viewed in the light of Respondent's need for experienced workers and 
waste previously unblemished atcendance record. Newby's first momentary 
showing of a " lackin interest” provoked a penalty apparently reserved, toth 
before and after his éischarge, far extreme cases of rule violations. 

On this evidence; and considering as well the post-certification 
hostility directed by Respondent against the Union, which will be discussed 

’ below, we Sind that the reason given for Willis Newby's discharge on 
September 5, 1967, was a pretext, and that the Respondent was in fact motivated 
co discharge him in reprisal for his activities on behalf of the Union. We 
therefore conclude that his discharge was in violation of Section 8(a)(3). 
The 8(a)(1) Violations 

The Trial Examiner concluded that three incidents, alleged in 
the amended complaint as violations of Section 8(a)(1), did not offend that 
provision of the Act. The record establishes that about mid-September 1967 


Vice President Weaver asked employee Giengerich "who the guys in the Union 


were." Giengerich named three employees who were "on the board of the 


committee." The Trial Examiner found that the questicn was essentially non- 
coercive, since the Union had previously furnished the Respondent with the 


names of employees active on the Union's behalf and there was evidence that 


$ 


: © 


employees had openly and freely engaged in Union activity at the plant. We 


differ with the Trial Examiner's evaluation. The question was a broad inquiry 
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into the union sentiments of the employees, indicating that the Respondent's 
| 


na AA 
knowledge of its employees' union affiliation was less complete than it 
| 


desired or the Trial Examiner found it to be. Giengerich's cautious answer 


implies a trezidation on his part to supply the Respondent with any more 
information than it already likely possessed. In the circumstances related, 


we believe that the request for information as to the identity of Union 
members, made without justification or apparent legitimate purpose, — 
= unlawful coercive intrusion into employee affairs. 
| 
The record also shows that Superintendent Warren asked employee 


Schrock about September 30, 196% how he felt about the Union. When Schrock 


said he thought it would be a good thing, Warren expressed disagreement, saying 


that he thought President Hussey had been in tke mobile hame business too 
long and.would do something to "discourage" the Union committee and the employees. 
On November 30,Warren asked Schrock if he was going to a meeting of the Union 
committee. Upon Schrock's affirmative reply, Warren said if Schrock did 
so, he would be the ‘craziest fool that works at Liberty Coach," The Trial 
Examiner found that these remarks were not "implied threats of acon 
- | 
reprisal." In our view, such comments clearly would have tended to have 
an intimidatory effect upon Schrock, especially when that employee ponetsared 
the remarks together. One obvicusly aignietcent way in which an eayloyer 
could "discourage . . .the employees" was by way of economic connie and 
| 
if Schrock's attendance at a union committee meeting would make him [the 
"craziest fool that works at Liberty Coach," the implication was elder that 
such activity by Schrock was a perilous padertakinge = | sa | 
We find the three conversations discussed above to be in violation 
of Section 8(a)(1L), and we shall amend the Trial Examiner's Recommended 
Order accordingly. * | 
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Conclusions of Law 

We adopt the Trial Examiner's Conclusions of Law as stated in 
his Decision and add the following: 

sovie By coercively interrogating and threatening its employees’ 
concerning their protected activities anJ those of other employees, Respondent 
has interfered with, restrained, and coerced its employees in the exercise 
of rights guaranteed them by Section 7 of the Act, and has thereby engaged 
in unfair labor »ractices within the meaning of Section 8(a)(1) of the Act.” 

"8. By discharging Willis Newby because cf bis union membership ; 
and activities, Respondent has engaged in discrimination to discourage 
membership in the Union, thereby engaging in unfair labor practices within 
the meaning of Section 8(a)(3) and (1) of the Act." 

The Remedy 

In addition to the remedy recommended by the Trial Examiner, we 
shall order that Respondent cease and desist from its unfair labor practices, 
and take certain affirmative action, specified below, which we find necessary 


to remedy and to remove the effects of the unfair labor practices. 

We shall order that Respondent offer Willis Newby immediate aii 
full reinstatement to the position which he held at the time of the discrimina- 
tion against him or to a substantially equivalent position, without prejudice 


to his seniority and other rights and privileges. We shall further order 


that Respondent make him whole for any loss of earnings suffered because 


of its discrimination against him by paying him-a sum of money equal to 
that which he would have been paid by Respondent from the date of the 
discrimination against him to the date on which Respondent offers reinstate- 


ment as aforesaid, less his net earnings, if any, during the said period, 


The loss of earnings under the order recommended shall be computed in the © 


| 

| 

ia 

| 
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Heating Co., 138 NLRB 716. 


ORDER 


| 
manner set forth in F. W. Woolworth Company, 90 NLRB 289, and Isis Plumbing & 
| 
| 
| 
| 


Pursuant to Section 10(c) of the National Labor Relations Act, 


as amended, the National Labor Relations Board hereby orders that the 


Respondent, Liberty Coach Company, Inc., Syracuse, Indiana, its officers, 
agents, successors, and assigns, shall: | 
1. Cease and desist from: | a 
(a) Refusing to bargain collectively concerning rates 
of pay, wages, hours, and other terms and conditions of conga, SAS 
International TRionlos Electrical, Radio, and Machine Workers, AFL-CIO, 
as the exclusive bargaining representative of its employees in the | 
following appropriate unit: : 
All production and maintenance employees employed at the | 
Respondent's Syracuse, Indiana, establishment, excluding | 
all office clerical employees, all mobile home haulaway 


truckdrivers, guards, professional employees, and 
supervisors as defined in the Act. 


| 
| 
(b) Discouraging membership in International Union of 
| 
Electrical, Radio, and Machine Workers, AFL-CIO, or in any other labor 
| 
organization, by discriminatorily discharging employees, or discriminating 


in any other manner in respect to their hire or tenure of employment or 
es ; | 


(c) Interrogating its employees regarding their or other 


any term or condition of employment. 


| 
employees’ union activities, sympathies, or membership, in a manner | 
p Loy yup: ? P> 


constituting interference, restraint, or coercion within the meaning of 


Section 8(a)(1) of the Act. 


s 


(d) Threatening employees with reprisals for participating 


in union activities protected by Section 7 of the Act. 
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(e) In any other manaer interfering with, restraining, or 
coercing employees in the exercise of the rights guaranteed to them by 
Section 7 of the Act. 

2. Take the following affirmative action designed to effectuate 
the policies of the Act: 

(a) Upon request, bargain with the above-named labor 
organization as the exclusive representative of all employees in the 
aforesaid appropriate unit with respect to rates of pay, wages, hours, and 
other terms and conditions of employment,’ and, if an understanding is 
reached, embody such understanding in a Signed agreement. 

A (b) Offer to Willis Newby immediate and full reinstatement 
to his former or substantially equivalent position, and make him whole 
for any loss of earnings he may have suffered by reason of Respondent's 
discrimination against him in the manner set forth in the section herein 
entitled "The Remedy." 

(c) Notify Willis Newby, if presently serving in the Armed 
Forces of the United States, of his right to full reinstatement, upon 


application, in accordance with the Selective Service Act and the Universal 


Military Training and Service Act, as amended, after discharge from the Armed 


Forces. 

(d) Preserve and, upon request, make aveilable to the Board or 
its agents, for examination and copying, all payroll records, social security 
payment records, timecards, personnel records and reports, and all other 
records necessary to analyze the amount of backpay due and the right of 


reinstatement under the terms of this Order. 


| 
The following materials constitute a portion of the documents 

| 
which had been submitted to the Regional Director in the represen- 


tation proceeding and which were ordered lodged with the Clerk 


of the Court by the Court's Order of January 16, 1969, upon con- 


sideration of Liberty Coach Company's Motion to Supplement the 


Record. As of the time of the printing of this Appendix, these 


materials had not been made part of the record herein. 
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NATIONAL LABOR RELATIONS BOARD 


INVESTIGATION 
IN THE MATTER 
OF 


LIBERTY COACH COMPANY, INC. 


Case No. 25-RC-3332 


-| 
REPORT OF PROCEEDINGS had in the investigation 


of the above-entitled matter, held at the offices 
of Liberty Conch Connery Inc., 413 East Baltimore 
Street, Syracuse, Indiana, commencing on Wednesday, 
November 30, 1966, at the hour of 9:00 o'clock a.n.. 
* * x 

MR. STIEGLITZ: As before mentioned, 
the procedure has been undertaken by the 
request of the employer sudsequent to the 
routine investigaticn which is normally 
conducted by a board agent, who in this case 
is Albert N. Stieglitz, Attorney, 25th Region, 
National Labor Relations Board, who is in 


charge of the investigation in the above 


matter. 


BY 


M 
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Tne employer has indicates 
Board that they will bear all costs 
Court Reporter, and there will be no 
or charge referred to the Board. 
Again, I wish to state for 
purvoses of the record and clarity, 


have afforded Counsel for the employ 


permission to elaborate on certain 


. 


and/or ask questions pertaining to the scope 


of the evidence as elicited by myselr, and 
the following record shall constitut?, “sre 
or less, statements in affidavit fors:. waich 
shail be substitutions for the affidav-' 
normally taken by a board agent coneucs: 


such investigation. 


JAMES Y 6 SHEA 


? 


having been first duly sworn, 


testified as follows: 


examined and 


EXAM 


R._ STIEGLITZ: 


. And furthermore, that the reporter 


will make en ettestation on his service that 
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we are receiving an original without any 


5 =| 
authorization boy either party and is sent | 
| 
| 
| 
directly to the Board without any review, 


and I also indicate -- this may be flexi vie, 
on what transoires hence 
the present -- and 
this by letter -- in the event that the 
employer wishes subsequent to my investigation 


to adduce, pro-offer, or in any way submit 


any further evidence, briefs, positions, 


statements and so forth, or statements from 
other parties, I won't limit it. Any 


evidence, in other words, whatever you have 


that you wish to submit in behalf C2 any of 
these matters pending before us meeerate | 
this case, you will submit no later then the 
following Monday at the close of business, | 
which is the 12th. 

THE WITNESS: Yes. Now, what we. 


contemplated in doing, aside from briefs or 


anything of that nature, memoranda, i we 


are going to have the Court Reporter take | 
! 


testimony from some of the rank and 


people because the indication is that we 
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should not be present wt ‘the Board 
questions the rank and fi eople. 
We haven't talked to them thus far. 
be cautious adout 


hesitated until now 


MR, STIEGLITZ: You could expose 


yourself ‘to certain unfair labor practices, 


Blue Flash Doctrine. 

THE WITNESS: And we don't want 
any Situation where -- in fact, we don't 
want any unrest in our plant, and we 
recognize when we call our people in to ask 
them questions, we doen't want to ey wnat 
their Union affiliation is. We don't want 
to know anything of that nature. We don't 
want to cause them eny insecurity or anything 
else, because that hurts our problem so far 


@s production end getting along with other 


pecple is concerned, but I do think it's 


necessary that wre make sure that the Board 
has all the points @s we understand then 


before it, an e I respect the 
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investigative abilities of the Board, 

think thet sometimes the employer is a2 

closer to the situation, and I hate to 

completely on the fact that everything 

peen brought out, when I don't know what -heg 

been brought out or what hasn't. So we 

do that. 

* KO 

Let's take the literature of October 21st. 
| 
| 
| 


Do you know when that statement was received? 


| 
eal 
I don't know. There is writing on the top of 


this, "Mailed to all employees." 

Now, it's dated October 2lst, and it eevee 
"Received 10/24." | 

I would assume that this is Mr. Bechtolé's 
“aGhaG, oe that something that we got a copy of 
this off the floor or from some source on 10/24, 
October 24th. Down at the bottom of it Stich cine 
a note, "Copy to John S.," and I would sce 
that is a copy to John Shea, "10/24/66." 


fact, I'm certain that it was a copy that 


sent to us on 10/24/66. 


THE WITNESS: 


Incidentally, 
v 


roceedinz for the puroose sf showing 
> os . 


that United Automobile, Aircraft, Agriculture 


and Implement Workers of America, in 1961, 


stated that the management of this corporation, 
which is the same management which exists 
today, in effect, conducted an election in 
the most democratic manner and without pressure 
from the company. 

Could we mark that as an Exhibit? 

MR. STIEGLITZ: All right. 

THE WITNESS: I think that has, 
in a situation of this nature, evidentiary 
purposes, because it shows that a Union hes 
endorsed the onan or this management in 
2 prior election, which is a strong indication 
that the company's management is fair and 


wants to be fair. 
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Then let me ask you just briefly -- and you s 


peak 


as attorney, but from your knowledge as an attorner. 


and I believe these following things have pro 


been indicated to you -- is it true that the. 


employer at no time during the campaign perio 


from filing the petition until the actual dat 


babiv 


or 


e of 


the balloting -- I call it the day of the election, 


October 28th -- you didn't distribute any han 


dbills 


| 
or any other campaign literature, is that correct? 


>* OK OK 
Iwill say this: Our vosition is that we : 
never mailed any information to employees, 


distributed any literature to them; we have 


never -- Mr. Hussey hasn't spoken to any of t 


rank and file or didn't speak to any ‘of the r 


and file about the election prior to the elec 
Well, that's it. 
You had no group speeches? 
Our position is we had no group speeches. 
Telks, group talks? 
Or group talks. 
MR, JOHN SHEA: In fact, I thi 
we can go as far as -- 


THE WITNESS: Our position is 


ne 


ank 


tion. 
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that our supervisors have been instructed 


not to interfere in any way, shape or form, 


not to do anything, even the slightest 


thing, so far es our employees were concerne= 
MR. JOHN SHEA: In fact, 
been instructed not to discuss the 


in any way with the employees. 
were no authcrized meetings, even 


Ne authorized meetings, no, none that 
position is -- e that occurred. 


sins apout tne election 


Any campaign literature? 

No, sir, none whatsoever. 

And in essence it would be true to say that many 
of these alleged accusations by the Union have 
never been reodutted by leaflets or handpilis or 
any literature or speeches by the company? 

No. We were in a position -- our position in 
that respect is that they were handed out at a 


time -+ and they were of a nature -- that you 


| 
| 
313 | 
couldn't overcome them. You could stand up and 
| 
| 


engage in a big -- they were so vicious and 


they were the types of things like the bonus/| 
situation, all you could do is get up there and 
say, "Ye haven't cheated you." ; 
We put the bonus computation of it on the 
bulletin board. Those employees that can sahoi 
stand it and are capable, they can iokoamins 255 


themselves. Those employees who cannot, just to 


keep the thing going, it would make it even worse. 
| 


y | 
You can't explain the computation and things! like 


that. If they don't understand them by that] time, 


there is no way to stand up and say, "We haven't." 
| 
It would just add further fuel to the fire. 
| 
You haven't rebutted any of these accusations, is 


nad A i | 
that correct, either by way of speeches, grouno 


talks, you haven't had any, or notices or bulletins? 
We haven't even done it after the election. 


MR. JOHN SHEA: Let me meke a 


statement on that, Jim. 


I think our position was that thesle 


matters were of such an inflammatory nature | 
that for the employer to stand up and try ta 
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deny these allegations, which go 
honesty and the integrity of the 
its officials, a men can't stand 
"Ttm honest" and have any weight 
integrity and his honesty and veracity is 


under atteck, so it was 


would be 
thoroughly destroyed. 
And we do, of course, feel it had 
a substantial influence on the election, but 
the further inflamement would keep additional 
discussions 
It would have served 


merely to keep the pot going, so to speak, 


would have helped to destroy the status of 


the parties and the question later who caused 


the problems. 
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EDWARD dv. HU SSS Eye, 


having been first duly sworn, was examined and 


as follows: 


EXAMINAT ION 


* «KOK 
MR. .STIEGLITZ: 
g Are you the chief executive of Liberty Coach? 


A Chief executive at Liberty Coach Company. 
* KOK 
Going the other way on the thing, our Drive Away 
set-up is under our sales department, and of 
| 
course there we have a fellow by the name of 
Chuck Compton, works under Bob Serschen, who 
handles the dispatching, dealer orders ernie 
in and so forth, works in the sales department. 
Under him, we have Clarence Darling, HS 


ig our dispatcher, and in turn -- 


Is he considered supervisory personnel? 


Yes, I would say so, pretty much. He supervises 


the drivers and their runs, and dispatching of 


them. 
I'm going to bring him up after, just to save any 
qualification. I am not through with any ra 


these subjects. 
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And of course our garage is under Clarence Darling. 


* * * 


Would you just briefly state, if you can describe 
the plant works, the immediate plant works in 
that vicinity that would constitute the Liberty 
Ccach Company, Inc., what establishments they 


have in the area? Now, the office that I am 


sitting in, you have got several buildings here, 


is that correct? 

Yes. We have three principal buildings here in 

Syracuse. 

This is located in what you call what? 

Syracuse, Indiana, buildings. 

The plant works? 

This one here (indiceting), we have our floor — 

adepartment ross the street, and we have our 

oz the floor devertnent. 

MR. J&H=SS SH How close are 


those buildings 


A few feet apart. 
You have one main building, is that right, where 
the offices are contained in? 


Right. 
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That!s where your basic production area 
involved, is that correct? 
Well, no, it's all basic production area. 


three buildings here ere basic production areas. 


| 
* KK 


Whet work is performed in this building, besides -- 
other than the offices -- the main offices are 

3 | 
contained here, I assume, you have stated before. 


Well, this is our -- this, along with the building 
| 


across the street, is our main production line. 
I mean there's a break in the two buildings, but 
this is for a public street -that flows through 

there, but this is our main production line, and 
the other puilding is our cabinet shop and netal 
shop. | ! 
Where does production Heaine 

It begins in the cabinet shop. 


In the cabinet shop? 


Yes. 


Which is located where? 

Right in back of the floor building. 

Which is located how far from the plant puilding 
° | 


where the offices ere contained? There avte/three 


les 
buildings we are speaking of, and you have 4 yard 


area? 
It's really a continuous flowing line 
separate buildings, out it's really a continuous 


flow of one line. 


Well, just for a minute, what he range of 
your production people, their y range? Are 
they basically at one rate? 

You meen the hourly rate? 

The hourly rated people. 

Well, we have a starting scale of $1.95, and over 
six months they work up $2.40 en hour base rate. 
That's the prevailing scale? 


Right, plus their bonus, production bonus. 
x** 


a time clock at the garage, is 


is a time clock at the garege. 


x OK 


(Continuing) -- at the plant? 


Now, you mentioned a haul-away area. Ttihat 


type area is that? 
That's <-- 


What relation does that have with the company 


Well, it's an area south of the plant where 


Q 
A 
Q 
A 


MR. STIEGLITZ: | 


e 


have one girl down there. 4 . 
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store some of our trailers, and they ere 
from there over the road. 

How far is that located from the plant? 
About a half a mile. 


x** * 


4nd wao works out of that area? 


| 
Clarence Darling is in charge of Drive Away's. We 
= | 


Darling, what is his position? 


He's the dispatcher, in cherge of dispatching the 
truck drivers and the maintenance of the trucks, 


and obtaining of the permits for over-the-road 


moving. 
Does the company own those haul-away vehicles? 
Yes. 


Are they trailer trucks, trucks that haul trailers? 


Yes. 


| 
Which payroll are they under, or is it a separate 


one? I don't know. _— ae ; ah ml 


I believe they are on the administrative ey rose 
\s 


How many peyrolls do you have at Liberty Coath 
| 

Company, Inc.? 

We have the two, administrative and factory. | 
| 


Factory is all production and maintenance people? 
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and so forth. 

All the office girls? 
Yes. 

The watchmen? 

No. 


Those are the sweepers?. I assume they ere 
fe y 


They are on the factory vcayroll, I believe. 


Anyone else that's on the administrative poeyroll, 


other employees of Liberty Coach? 
The mechanics are on the administrative payroll. 


xe * 


also hes a garage, is that 


ow, define this RS where it is located. 
! : wt . , , : : : 
Let's start with w located, if you ‘can 
place it in relation to the plant. ? 
Let me ask you this first: How far is the 


plant from this office, the buildings here? 


Oh, probably helf to three-quarters of a mile 


from this plant. 

And where is it located? 

It's south and east of the plant. 

And is there a street that it's located on? - 

Yes, but I couldn't give you the name of it. 

don't know the name of the street. | 

South and east. Is it near the lake? I say that -- 

Yes, it's over towards the lake or the canal. 
r > | 


And in between here end the garage I know there's 


ashighway, Route 13, is that correct, it's west - 
| 


of Route 13? 


| 
Yes. ; 
| 


Whica is a semi-commercial and residential area 
before you get to this establishment? 
Yes. It's in the Village of Yawasee. 
Well, you brought up this -- this plant 
located -- is there a town of Syracuse? 
This is the town of Syracuse. 
an incorporated town? 
is incorporated. 
city. It's a town, or it may be) 


city, I don't know. 
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MR. JAMES S 
it's an incor 
MR. STIEGLITZ: 

This Wawasee is what, an area? 
It's an area, and I believe that it's a township 
out there. 
This plant, as you say, where the office is, these 
three buildings in this area immediately here, is 
within the city limits or the town limits of 
Syracuse? 
Yes. 
How about the haul-awey area, where is thet 
Located? - 
Thatts outside the city limits. 


And is it part of the village? 


Thatts in the Village of Wawasee, too. 


This Village of “awasee is what, an erea around 


yracuse. 
It borders with Syracuse? 


Yes. 


MR. STIEGLITZ: 


Q Mr. Hussey, the garage property that you lease 
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and/or rent consists of what, one building ¢ 


was formerly a marina and some adjacent land 
I assume? 

It was formerly a marina, and then somebody 
had it as a garage. 

And then there is some land around it? 

A small amount of land around it. 

Are there any other offices there that any other 


people work out of? 


No. | 
And you have what, presently how many mechenics 
work there? | 
Two. > 5 | 
And how do you classify these people? Do you 


have a job classification for them as you would 


an assembly line man, or -- 
| 
- | 
They are truck mechanics. I mean they are called 
| 
truck mechanics. They are haul-away truck 


mechanics, is what we call them. 


And what operation of the business do they fa 
into? 
Haul-away. 


Under the haul-away? 


Yes. 
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Which would be under what direct operating 
division? 


Well, our drive away, haul-away division, 


Clarence Darling. 


Now, jumping over to the plant, what had been 
their nours? This could be clarified maybe by 
@ record, and we can skip right over it fast. 
By the "plant," I mean these buildings here and 
your production maintenance. How many hours 
have they been working since January? 

This year? 


Yes. Has their work day chenged? 


The people here? 


Yes. 

They have worked in January and into Februery, 
as I recollect, they worked a forty-hour week, 
and then as our orders from dealers. in-coming 
erders from dealers pick up, we begin to work 
longer hours, and we worked forty-eight-hour 
weexs, and we worked some fifty-two-hour weeks, 
and then at times back to forty hours. It's 
varied from forty to fifty-two hours. We worked 


a fey Pifty-six-hour weeks, too, I believe. 
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Are you still working those nours? 
No. During the months of November, December a 
January, these are our slow months. 
They are on a forty-hour week? 
They are on a forty-hour week. 
Since when have you been on a forty-hour week? 
Since the -- about the first of November. 
The first of November? 
Yes. 
MR. JAMES SHEA: Can you relate 
it in time to the election, possibly? | 
s | 


MR. STIEGLITZ: | 


Q This was after the election? 


| 
A Yes. We went back the week of the election -- 


I think we went back to about forty-four, forty- 


six hours, something like that, and then the 
following week we went to forty hours. This is 
customary, except last year in November, we had 
this big order from the government on these | 
disaster units for New Orleans, and we did work 
a lot of overtime in November, and possibly the 
first week of December, out that was very 


, unusuél. 


What are the plant's hours now? 
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| 

Plent hours on 2 forty-hour week are seven t9 
3:30. 
And does everybody work these hours? | 


Yes. 


MR. JOHN SHEA: This question) 


relates to this -- 


THE WITNESS: To this plant here. 


MR. JOHN SHEA: The production 


plant. | 
MR. STIEGLITZ: The people you 
claim to be production maintenance people? 
MR, JAMES SHEA: As distinguished 
from the garage mechanics. 


MR. STIEGLITZ: 


Q What do the garage mechanics work presently 
are their hours, do you know? | | 
I don't specifically know. They are completely 
separated, though, from this -- the hours that 
are worked here and have no relation whatsoever 
to the hours worked here. They have nosing to 


do with production. 


| 
Do you know how many hours they are working now? ~ 


I can't specifically answer that. 


MR. JAMES SHEA: Can you generalize 
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on whet the hours nave been and why they are 


lot of sixty-hour weexs over there, I know 
during the year here, and they ere tied - 


right to this -- 
* eK 
Do you know how many hours these mechanics were 
working a week? They were working Saturday. 
Do you know their work hours? 


I couldn't tell you specifically. They worked 


a lot of Saturdays and Sundays in there. I 


know there have been a lot of hours over there, 


sixty-hour weeks. 
* «eK 


Who assigns and who determines cvertime work 


for these people you call plant people? 


PECL Ove 


And who determines the overtime for the mechanics? 


Well, really, the haul-away truck drivers and 


Clarence Darling working together. I mean what- 
ever the demends are for servicing those trucks. 
Well, do they have any established overtime hours 


over at the mechanics'? 


Now, does Mr. Bechtold have anything to do wi 


the overtime of the production people? 


I am using the term "production people," 


meaning people in these three plants other tian’ 
the truck drivers and the garage employees. | 
No, he has nothing to do with these people. 


real determining factor, the dealers -- - 


I mean, who makes the decision who is going to 


| 
work overtime on these production people? [s 


You mean when we are going to work overtime? |” 
When you are and when you are ae. 
I make that decision. 

Do you consult with -- 


I consult with the backlog of orders from dealers. 


Does Mr. Auer contribute to that? 


Harold Weaver and I and Ted Auer discuss it. 
| 
| 


Mr. Bechtold doesn't? 
He might incidentally get into the discussion. 
He's part of our top management, and he does 
sit in -- 

He doesn't make any decision on tnis? 


No. I make the decision on the hours to be- 


worked. 
Who makes the ultimate @ecision for these garage 
mechanics? 
Well, Clarence Darling, to some extent. Bechtold 
gets into it through the a OecERG. seeing all 
of this time accumulate and expense accumulate. 
KX 
MR, JAMES SHEA: So far as 
emergencies or getting a truck on the road, 
there is no limit as to the number of hours 
THE WITNESS: Their first task is 


to keep those trucks rolling. 


MR. JAMES SHEA: And limits all 


aside, I believe. 

THE WITNESS: If we have need for 
those trucks, we have got to get them back 
on the road; they work to get them back on 
the road, Seturdeys, Sundeys, nights, 
anything that we have to do to get then 
back on the road, because we have to deliver 
these mobile homes. 

MR. JAMES SHEA: 
eighty hours, is that correct? 


E WITNESS: Even if it 
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eighty hours. Of course, this time of year 


F | 
deliveries are cut back. This is the slow 


time of the year. 


x KX 
I have some fast questions here. 

What is the pay rate of the mechanics? 
They are on $3.25 an hour. 
Both orf them are? 
Both of them are. 


That's Mr. Kleinknight and Timmons, Richard 


Timmons, and Max Kleinknight? 


* * 


| 
| 
Yes. ; 
| 


: | 
Now, we already referred to the production bonus, 
and I think we established who participated in 


it. No, we didn't. 


You have a-production bonus; now, who | 
participates in this bonus? Who receives part 
of this bonus? | 
All of the hourly-rated in the plant. 

. * * * 
Now, do the mechanics share in this bonus? 


In the production bonus? 


The production bonus. 


No. 
And you say the haul-away drivers.do not? 
Heul-away drivers are on a rate per mile. They 
do not participate in the bonus. 

kK OK 
I believe there have been two occasions of 2 
ten cent raise? 
Yes. 
For plant-wide hourly people? 
Yes. 
Has everybody been arfected by this, everyoody 
except clerical, I mean? 
Everybody in the plant, all the production 


workers in the plant. 


The gerage mechanics? 


I refer to the "garage". The garage truck 


mechenics, the haul-aways at the garage, they 


didn't receive the pay raise? 


No. I believe everybody else did then. 


Okay. The truck drivers, you say, were on 
administrative? 


The truck drivers, I believe, are on the 
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administrative payroll. 
| 


When is the work week for the plant, the hourly 
| 


rate, what you call plantemployees, what does 


the week run, the vay week? 
Oh, it ends on a Sunday night. 
When does it start, Monday? 

_ it starts Monday morning, and ends Sunday ni 
What about the garage mechanics? 
They are on a week ending, I believe, Thursd; 
night. | 
Thursday night. When would it start, on Fri 


morning then? You mean from Friday to Thur 


Yes. 
* eK 


MR. JAMES SHEA: They draw their 


own schedule, though? 

= | 

THE WITNESS: Pretty much, yes. 

I don't think it's scheduling. It's ass 

the trucks that are needed. It's according 
: | 


to the number of trucks they have got down 


| 
there when they work. 
MR. JAMES SHEA: Do they have a 


regular starting time? 


> 


| 
2 | 

THE WITNESS: I don't believe so 
| 
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no. I think it's just -- to the best of my 
knowledge, it's just when the work is needed 
down' there. And they one different hours. 
They’ don't both work at the same time, 


necessarily. 
xe 
Now, who assigns their work? Would it be 
Mr. Darling again? - R 
He would know that the trucks are going over 


there. I think they just pretty much -- on the 


problems of trucks, the truck drivers will take 


the trucks over there themselves, and Mr. Derling 


is aware that they are going over there. They 
come in to him and sey, "I have got some droblems 


with my truck and I am taking it over to get it 
repaired." 
And they determine what amount of work is 


needed on it. 


* * * 
What is Mr. Lantz’ position? 
Mr. Lantz is assistant purchasing agent. 


You mean Mr. Bob Lantz? 


* KOK 
And does he purchase or order most of the parts 


for the garage for the haul-away véhicles, or 
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is hein charge of that, or how does it work? 


No. I think the mechanics -- 
The mechanics will order some? 
I believe they order most of their parts. They. 


get them from the local Chevrolet garage. 


* KOK | 


All right. Who does the parts ordering for the 


| 
gerege? iis 
I believe the mechanics do. 

Do they do all the varts ordering? 


I couldn't say for sure. I presume they do. 


* 


I want to cover the material handling first. 
understand that you have a service contract 
Materials Handling? 

Yes. 

And when have you had -- 

Materials Hendiing for our fork-lift trucks, 


And whet type of contract is this, in essence, 

in your own words? > = las 
MR. JAMES SHEA: We had a copy of 

it for you, Al, and I put it in the record. 


MR. STIEGLITZ: 


Q Is this a service contract, sir? 
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Yes, service-maintenance. 
Of whet, for your fork-lift only? 
Fork-1ift trucks. 
Is that correct? 
Yes. 
And how long has this contract been in effect? 
Oh, I believe we have always had a contract. This 
latest oné is dated 1965, about the middle of 1965, 
June, I believe, of 1965, but it will -- we have a 
copy of it here someplace. 
xe * 
Now, do they have any other occasion to come and 


service these lift-trucks? 


Yes. They could be called in. They will be 


called in, in case of need, during an intervening 
period here. 

Have they been called down? 

I'm sure they have been called down. 

Did they do all the repair work on the fork-lifts? 
They are supposed to do all the work on the fork- 
lifts. 

Have they done it? 

There may have been other work done by people 


here -- I can't say this for sure -- but we have 
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@ policy of letting these people do the work on 
these trucks, oecause it's specialized, very 
specialized, as related to fork-lifts, and we 
want these peoole to do that or because @ ver; 
few mistakes can butcher up a very expensive 
piece of equipment. 

MR. JAMES SHEA: In other words 
any work that would be done here to any 
extent would be a minor item on an occasional 

basis? | 
THE WITNESS: Yes. Major repairs, 

or really anything of any repairs of even 
4 | 

minor things should be done by these people. 


“ | 
Certainly all major stuff, I'm sure. | 


| 
xe 


Well, the garage was never to perform, even after 


it was established, to perform work on these | 
lift trucks. They nae have. 
Did they do it? 

I couldn't say they didn't do it, but they are 
not supposed to do it. The work is supposed)to 
pe done by these people who are experts oa | 
fork-lifts. These things are completely different 


than trucks. 
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MR. JAMES SHEA: Could I interject 


here just for one second on something else? 
We did discuss this off the record with 
Counsel for the NLRB, with regard 

mechanics down in the garage, wne &t 
mechanics. The company's position is that 
these people, these two mechanics, are in 


a confidential relationship with the employer 


in the sense that they have the security 
aspects of the garage; also, that they 
engage in purchasing activities in very 
substential quantities, independent of any 
real supervision in the sense that they 


make the decision as to what is needed, and 


they go down and order it, sign for it, 


pick it up, have it delivered, to the extent 
of thousands and thousands of dollars. 

On certain items that are used 
down there, the purchese orders they may 
come up and discuss, but a great bulk -- 
with somebody else -- but a great bulk of 
the material that is purchased down there 
is done on their own volition, utilizing 


their own discretion, pledging the company's 
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credit, making the decisions as to what is 
- | 


: 
needed inventory-wise and parts and things | 


~ | 
of that nature, and involves sums far, far 

. | 
in excess of their total compensation for) 
the year. 


There is nobody in the unit that 


the employer contends was stipulated in 


this election, that has any of these 
| 


perogatives so far as purchasing is concerned 


or that is responsible for company property 
and inventories and purchasing as these 
individuals are, or that exercise a discretion 


in that regard as these individuals do. | 


x * 
| 


Let's go to Mr. Hussey, and I want you to define 


the work of the mechanics at the garage. 
MR. JAMES SHEA: To the extent you 

can, to your personal knowledge. 
Well, they are truck mechanics, working on trucks, 
skilled truck mechanics. 


What do their jobs entail? 


Their jobs entail working on the haul-away trucks. 
* * * | 


MR. STIEGLITZ: I plan to get into 


that, Counsel. I just want to ask you this: 
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In your letter datec November 21 to the 


Board, you indicated in the year 1966, 
through Novenber 10, 1966, the employer's 
truck mechanics worked a total of 4,515 
hours. 

MR. JAMES SHEA: Right. 

MR. STIEGLITZ: Is that total 
working hours veriod, time on the clock? 

MR. JAMES SHEA: That's time on 
the clock. 

MR. STIEGLITZ: Okay. Of which 
4,393 hours were devoted exclusively to 
haul-away trucks. 

MR. JAMES SHEA: Well, I should 
say exclusively to haul-away trucks, 
SRECRECES controls, purchasing, et cetera. 


MR. JOHN SHEA: Exclusive of any 
work performed on the other vehicles. 


x * OK 


Now, they order parts, don't they, for repair? 


They would order parts for repair. 
Such as pistons? 
Everything, really. They know what they need. 


They are the only ones that know. 
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Do they order when the repair needs become 


effective, or do they order an advance and keep 


stock? 


Well, on some of the items they keep a stock 


MR. JAMES SHEA: Who determines 


THE WITNESS: They do. They 


on it. 


determine what they need, things like spark 


plugs and that, there is a storage kent 


that. I believe they keep an extra motor 


over there for a Chevrolet truck. 


We have mostly Chevrolet trucks. 
' | 


| of 


I believe they keep an extra rear end over 


there, too. 


| 
MR, JAMES SEEA: ‘Probably points, 


distributors, things like that? 


THE WITNESS: All kinds of small 
| 


parts they keep over there in inventory 


* OK OX 


Who gives them instructions about ordering? 


they receive any instructions at all? 


. | 
I think it's been a development over the years 


that they have been there that they -- 
They have a full Carte Blanche on it? 


Pretty much. 


Do 


Does the purchasing 2 order any parts 
them? 

I don't believe so, 

In other words, 211 the parts are ordered 


They would order all the parts. 


KK 

Do they have authority to purchase these vdarts 
from anybody they want? 

Well, they have the authority to purchase at the 
best orice available, and if they can get @ 
better price -- 

They are mited to any establishment? 

No. But i @ practical matter, a great 


part of it, because we have a lot of Chevrolet 


trucks, are ordered from the local Chevrolet 


garage. 


Back to the mechanics, who is responsible for the 
proverty that's stored in the garage? 
The mechanics. 
KK 
And whet responsibility are they entrusted with? 
Well, they are entrusted with the security for 
out there and accounting for 


In otner 


347 


- 


words, they have to show through their wu 
records that they buy these varts, and tt 
teken orf of the perpetual records and 


the reoair orders. 


Do they have keys to this establishment? 


They have keys to the establishment. They are the 
only people that have none outside of a key [that 

is in our master file of keys, kept in the safe. 
They are the only people that work there, tsyjther 
right? | 
That's right. 
While they are working there, they are ene 
look after the property? 


That's right. 


* * * 


What exactly have these people, these mechanics, 


been told about the security of the building jand 
| 


the premises out there? 
Well, they have been’told to keep the place secure. 
They have been given the keys? 
They have been given the keys and told to Lodk 
it up when they are not there and told to watch 


it that there is no theft while they are there, 


and to revort any theft that might occur, you 
| 
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know, if it was broxen into or anything like tn 


* OK OK 


Do they have authority to go to any firm in the 


area and buy any item on credit? 

As related to that operation. 

You have given them this authority? 
They have that authority, yes. 

Did you give them this authority? 


Yes, I gave them that authority in the beginning. 


* KK 


MR. STIEGLITZ: 


Was this subject brought up in 
the pre-hearing conference when the 
stipulated agreement was effectuated 
between the employer, the present employer, 
and the! IUE? When you signed the election 
agreement, was the subject of these employees 


brought up, discussed, to the best’ of your 
knowledge? : 
MR. JAMES SHEA: I have no 


personal knowledge of any discussions. 


* ee 
MR. JAMES SHEA: I don't even.know 


3° there was such 2 -- in fact, a hearing. 
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I think there was just 2 stipulation sig 
MR. STIEGLITZ: Was this maile 


MR. JOHN SHEA: Yes. 


* OK 


Mr. Hussey, did you put a notice of election . 


the garage? 


No. 


Do you know if one was put there? 
No, there shouldn't have been. 

But do you know it personally if there Was? . 
No. I know that it wasn't. 


I want to make sure whether you know or you 
- ry 
| 


don't know. 
There is no need to post it down there, because 


| 
they were not a part of the unit as far as we 


were concerned. 


MR. JOHN. SHEA: I would like to. 


cover one matter we touched on briefly, ° 
Mr. Hussey, were you fanilier 

with the stinvulation that waG sheest 2a 

connection with the bargaining unit sess 


_QHE WITNESS: Yes. 


-| 

to the election? | 
| 

| 
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MR. JOHN SHEA: You were familiar 


with the wording on that stipulation? 

THE WITNESS: Yes. 

MR. JOHY SHEA: And thet was 
prior to its execution by Liberty Coach 
Company? — | 

THE WITNESS: yes. 

MR. JOHN SHEA: At the time it 
was discussed, was it the understanding of 
the company 211 responsible personnel 
associated with eneeracutton of that 
agreement, was it their understanding that 
that agreement vertained to these three 


plants here? 


THE WITNESS: These three buildings. 


MR. JOHN SHEA: And did not include 

the Liberty garage? 
THE WITNESS: Yes. 

MR. JAMES SHEA: Three buildings? 

THE WITNESS: These three buildings. 
It applied only to these three buildings. 

MR. JOHN SHEA: And did not apoly 
to the Liberty gerege?- 


MR. STIEGLITZ: You are saying 


MR, STIEGLITZ: 


Q 


A 
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this from what factual besis? 
THE WITNESS: From our under- 


standing -- 


Between whom? 
Of myself and Mr. Bechtold, and people conce 
with the signing. 
Was this conveyed to the Board Agent? 
Well, there was a discussion with the Board | 
Agent as to the specific -- ; 
Were the garage mechanics in the course of y 
conversation discussed? 
No. We didn't feel there was Ans need to. 
It wasn't discussed with the Board Agent? W 
it discussed with the Union? 
No. 

MR. JAMES SHEA: Only by way 


information of the eligibility list. 


MR. STIEGLITZ: In that view 


stated your position? 

As far es the: 
intention of the comvany, and the under 
standing of the personnel of the Liverty 


| 
Coach Company, responsible in connection 


with the signing of that agreement, was 


that the understanding of those personnel 


at that stipulated unit did not include 
the Liberty garage. 


THE WITNESS: That was our firm 


understanding. 


MR. JOHN SHEA: I would like one 
otner question, too. 
Mr. Hussey, in the stipulation, 


there is an exclusion that relates to the 


over-the-road truck drivers, a specific 


exclusion as to those over-the-road truck 
drivers. 

THE WITNESS: Yes. 

MR. JOHN SHEA: Now, is there a 
reason why the over-the-road truck drivers 
were specifically excluded from the unit 
described -- 

THE WITNESS: Yes. 

MR. JOHN SHEA: (continuing) -- as 
the three buildings in this area? 

THE WITNESS: Yes. 


“MR. JOHN 


| 
| 
specifically excluded? 


ars | 
Because tney come 
| 


uo to this plant in 
time; they are picking uo mobile homes here, 


they are up here for various other purposes, 


and there is 2 mingling back and forth +" 
i | 
| 


or back and forth between Drive Away and 
up here -- and we did not want -- we wanted. 


to assure that these people were specifically 
excluded from this Syracuse plant. 


_MR. JOHN SHEA: Do they come up 
ee eo: =e y ee 
here on a regular basis? 2 eta 


THE WITNESS: Yes. 


* OK OK 


362 ERROLL W. BECHTOLD, | 


having been first duly sworn, was examined and testified 
| 


as follows: ; ie | 
EXAMINATION 
BY MR. STIEGLITZ: 
x Kx 
Would you please state your present position) 


with Liberty Coach Company, Inc.? 


I'm the secretary and assistant treasurer. 


*x KOK 


Do the garage mechanics have any regular hours? 


No. 

Have they been on a seven-to-3:30 basis recently? 
No. There are no scheduled hours. 

No scheduled hours? 

If they work seven-to-3:30 or severe tonlEs00 Soe 
a couple of days i w is because. of — 


their requirements out there. 
* KOK 
Well, have there been any, where you have had 
econtact the mechanics? 
I can't think of any right now. 
They are supposed to order parts? They do do 
a6ae Bente ordering, is %: 
They do ell the parts ordering. 
All right, If they don't order a 
to catalogue fleet price and they 
and orderia hi: priced, do you 
your audit; do you c: x these thinzss? 
No, we don't k tf things, 
to rely on them. . They know where they have to 


go to get parts. They knew thet if they need 


it today, that they are going to have to get it, 


regardless of whether they have to pay a little 
premium to get it today instead of a week from 


now. 
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MR. JAMES SHEA: How about 
actually ordering things, do both of th 
order? 

WITNESS: Oh, yes. 

MR. JAMES SHEA: Both of then do 
purchasing? | 

THE WITNESS: Both of them do 
purchasing. 

MR. JAMES SHEA: And both of 
keep records? . 

THE WITNESS: Yes. - ; 

MR. JAMES SHEA: Do they work 
3 | 
different hours? 

MR. STIEGLITZ: I wish you would 


just wait until I finish. | 


MR. JAMES SHEA: You are asking» 
| 


@ witness here of yours -- 

MR. STIEGLITZ: You will get 
opoortunity. ; 

MR. JAMES SHEA: You always 
that, but =I never get en opportunity. 
go on and on and on. 

MR. STIEGLITZ: I told you sit 


cen do it. You can take your own arfidavits 
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Iowant to get tnro 


enywey. 


x * OK 
Do they do all the parts ordering? 
Yes. 
For which venicles? F 
Well, for the Drive Away vehicles. 
Are any parts ordered for either the fork-lift | 
trucks or the tractors or the service or the 
ven trucks or the vick-up trucks, eine as 
pecole other than garage mechanics? 
To my knowleage -- 
By company oersonnel. 
To my knowledge, our Liberty garage personnel 
never ordér parts for any but Drive Away. Now, 
they do, it's beyond my knowledge, but Ian 
reasonably sure they don't. 
MR. JAMES SHEA: I think he asked 
you another question. 


You asked him do other oeople 


‘other than Liberty people order those parts? 


MR. STIEGLITZ: You inverted it.. 
MR. JAMES SHEA: If you go back, 


I think he inverted it. 
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MR, STIEGLITZ: I will ask you 


| 
this: 


Do any other company personnel order parts for 
: | 


those vehicles other than the garage mechanics? 


Yes. You are talking about vehicles for the) 
plant here, right? 
Yes, the lift trucks. This is exclusive of 


| 
Materials Handling. I don't want to get into 


that. “The lift trucks; the tractors, the ath 
the service trucks, the pick-up trucks, who 
orders repair work done for those? it 
To my knowledge, they are ordered right here 
at. the factory. 

Who would order then? 

I presume they would be ordered throusn Ted 
Auer and through the purchasing devartment 
records and control. 

And where would the repair work be Gone on 
them? | 

The repair work? There isn't much revair wo 


Some is done here. The biggest share of it is 
: i 


done outside, in -- well, say tractors, they” 
- | 


take them over to Napanee. Lyft trucks, while 


the major part of it is done here, it's done 
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by, I believe, Materials 


* KK 

Have you ever given them any instructions adout 
ordering parts on credit? 

Only to the extent that they should shop their 
prices as best they can. 

And they would determine prices themselves? 
Right. 

MR. JAMES SHEA: Counsel, will 
you ask him whether they out and ourchase 
goods from wherever they want? 

MR. STIEGLITZ: You ask him that. 

MR. JAMES SHEA: Do they actually, 
as a matter 


you haven't 


out to various olace 
on their own volition and make the decision 


where they are going to purchase? 


THE WITNESS: Yes. I believe that 


was covered earlier, before you were here, 


that they do their own buying. 


414 Q 
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MR, STIEGLITZ: Yes. 


You have never restricted them on any particular 


establishments? 


No. Of course the nature -- the type of trucks 


would, in itself, indicate that a large part) of 


| 
it, say, would come from Chevrolet, because the 


largest number of our trucks are Chevrolets. 
And they have an authority then to go out and 
open up @ new account in any store they desire? 
That's right. 

Have they done this without permission? 
Not without permission. They have the authority. 
They have the authority. Do they have to check . 


with anybody? 


MR. JOHN SHEA: Have they used 


this authority to open accounts, to your 


knowledge? 

THE WITNESS: Well, to name a 
specific establishment, I couldn't do tr 
at this time, put yes, I would say they 


have used their authority to that extent. 


* eK | 


| 
They can exercise their discretion as to which 


parts? : ; | 


Certainly. 
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Without consulting anyone? 


Certeinly. The records will prove that. 

x Kx 
Do these men out in the garage have authority 
to order parts for any of the internal rolling 
stock of the plant? And by ‘internal rolling 


stock,” 


I mean fork-lifts, pick-ups, the 

tractors. 

No. 

They have no authority? 

No. 

Have they done this in the past? 

Well, I stated-berore I have no knowledge of it. 
MR. JAMES SHEA: If you did have, 

would you tell 
THE WITNESS: I certainly would, 


pecause I don't think it's any of their 


responsibility. They understand that their 


responsibility is to maintain the Drive 
Avayi trucks, to keep them on the road, 
and all the functions that are involved 


5 


in handling 2 separate establishment. 
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security to watch out Tor vandalism and pz 
the proverty? 
I think that's inherent in their responsibilities 
as operators of the garage. 

* OK OK 
Do the police vatrol that area at times 
there is no one worting there? 
Well, I have no knowledge of any such patrols, 


altnough since that is not in city of Syracuse, 
. | 


why, that is subject to the sheriff's departr 


rather than the police. 


Now, regarding the Materials Handling Company 

which is out of Fort Wayne, I understand you 

have a service agreement with them pertaining 

to the repair and maintenance, preventive 

maintenance, on your fork-lift trucks, is that 
u | 


correct? 


Yes. 


Could there have been a period, is there a 
| 


og i 
possibility there was a period, when there wesn't 


| 
@ contract on fork-lift trucks, or are you vretty 


certain that it was always there, to your knliowledze: 


Well, when you say 


beyond merely oreventivy 
Would ° 7, Like out a motor in and exchange 
motors and hydraulic pumps? 


Oh, yes. 


Now, let's go back, and I will ask you the 
question again. What's the policy for the 
mechanics to work on -- what do they work on? 
What does their work entail? When you hired 
them, what did you tell them? They must have 
some policy. You have been going e11 around. 


I just want to know what it is. 


They are hired to operate the Liberty garage. 


The arage was set up solely for the 


Drive Away vehicles. 

And hey heave been instructed not to work on 
any other vehicles? 

I can't say that nee were instructed never to 


work on other vehicies. I can only sey th 
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believe that the few that they did work on 


ZO 
Ss» 


into the operation auitve by accident, quite o 


lhe 
an emergency basis, and certainiy I was not 
aware of it, that it was a continuing thing, | 


and I don't believe it was a continuing thing 


in any volume, as the record will prove. 


x KK 
| 
| 


MR. JAMES SHEA: The only thing I 


would like to meke an offer of proof on, 
I think it would be helpful if Mr. Bechtold 
testified to his ow imowledee that he-is: 
familiar with the fect that this company 
had a policy of instructions around for 
people not to interfere in any way with 
election or with nel campaigning of the 
Union, and that it didn't want to. 
MR. STIEGLITZ: 


Q Is that true? 


A That is very true. 


* * * 


CLARENCE DARLING 


3 


having been first duly sworn, was examined and testified 


as follows: 


EXAMINATIOWN 


What authority do you have over the garage 
mechanics? 


Oh, if I need a truck out, I can ask them to -- 


you know, to get that one out for me. I mean, 


as far as authority, I don't have -- I'm the -- 


Are you their boss? 


Yes. 


** * 


You are their voss? I mean, they work under you? 
Well, they run it -- how can I put it? They run 
it on their own, actually, you might say, bout 

as far as the company, through them, it comes 
through me. I mean actually, I'm the boss, but 

I meen as far as tellin: 


work on, 


What type of trucks are these? 


Drive Away trucks. 
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How many times a week do you have occasion to 
y : y : 


go over to the garage? 

Well, that depends..on how busy I am. 

Do you go over there very often? 

How often is that? I mean -- 

Do you go over there once a day? 

If I am busy, I don't go over there at all 
during the day, and if I want to see how neny 
trucks he has over there or something, I stop 
over there on the way over here. 

You don't spend very much time over there? 


No. t 
* Kk 


Now, who is your immediate boss? Who do you 
directly report to? 
Chuck Compton, I guess. 
What is his position? 


Sales. 


xk * 
Who orders the parts down at the garage? 


They do. | 


Do they consult you about ordering parts at alle 


No. 


Do you have any say in the part orderings? 


What way do you mean? 


Do you tell them what parts -- you don’t tell 


them whet oarts to order or anything like that? 


No. 


~_ * * 


In other words, you don't order any parts for 


the garege, is that correct? 


occasion to interview vendors, sales versonnel 


coming in to sell things to them? 
THE WITNESS: Yes, that's -- most 
of them, that's the only place they come. 
MR. JOHN SHEA: And what do they 
do in that connection; do they sit 
and go over the descriotion of theorod 


being sold and the price and so on and 


make decisions with respect to purchasing 


%? 
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EDWARD J. EW SS ae 5 


° | 
having been first duly sworn, was examined and testifivs 
as follows: 

EXAMINATION 


BY: MR. STIEGLITZ: 


* OK OK 


Before we talk about these things, maybe it | 


would be best if you could briefly explain for 
| 


@ layman like myself the computation of the | 


bonus and how it works. 
Well, this was set up on a -- the bonus is 2 
on the number of mobile homes produced that 
over and above a base amount of mobile homes 
four cents per hour Tor each mobile home in 
excess of the base number, so that you nage at 
a number, a quantity of production bonus mobile 
homes for that week,- on which there is paid | 


four cents an hour per bonus ‘mobile home. 
* OK 


MR. JAMES SHEA: Do you have men 


that are capable out there in the plant, | 


your rank and file, are there men that are 
capable of determining whether that's | 


correct. or not? 
, 
THE WITNESS: Yes, there are sgne 
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out there. I think the older men vernaos 


tend to understend it better than some or 


the newer men. 


JOHN SHEA: In otner words, 
ways been designed, as 
I understand it, to get the maximum number 
of coeches out of the doors, is vthat correct? 
THE WITNES-: Yes. 
MR. JOHN SHEA: Is this particularly 


vital during the 


the maximum production be ootained? 


these orders 

have to ve delty 

Lose tnen. 

months, and the closer you get to November 
and December and January -- which is the 
low period -- the dealers will tend to 
reject those coaches if you don't get them 
Gelivered in time for their selling season 


x * 


the numoer of employees 


affect the bonus, is that correct, on a weekly 


basis? 
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Yes. As we add employees, add to the origina 


base. 

In other words, production quote goes up? 
Yes, on the representative units. In other w 
on a 50-foot, 10 wide, it was 30 back then. 
we added four employees, that original base 
becomes 31. I mean we keep the same original 
base, but we add one to the forty-hour base 
week, 

Do these computation sheets show the meaner fe) 
enployees? 

No. 

Then howwuld I know how the number of employ 
affected the bonus mete by iors at this 
computation sheet? 

Well, the base -- 

Just in. your own words. 


See, down here we have the base number (indic 


Porty-six-nour. Wow, all this 
dased on a forty-hour week. Like we said, 
2 z + CP Se 
30 was @ base for a rorty-nour week. 
Now, if we worked a forty-eight-hour wee 


we would add one fifth of 30, as the eigi 
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hours is -- you Know, the per cent that eight 

hours is to forty hours. That's one fifth, 

so we wouid aad one fitch to the base of 30, 

as an example, which would be 36. Ina forty -eight- 
hour week our base on that -original 50 by 10 


goes from 30 to 36, because we are. working en 


extra day, do you see? 


* * * 


When do you reach your peak, do you know, 


generally? 


Well, the peak comes through the Summer. It 


goes through the Spring, Summer and the early 


part of the Fall, generelly. Now, this can vary 
from thet somewhat, but in general that is the 
pattern of the industry. 
Then in November and December end January 
is the slack season. 
a 

STIEGLITZ: I want to finish. 

In response to Mr. Shea's 
question, let the record show that I will 
not have time to see Mr. Weaver, because 


_ Mr. Weaver -- the possible evidence and 


testimony ithat Mr. Weaver could possibly 
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testify to was recently revealed to me, 
at a time approximately two hours ago, and 
I am unable to take it, as it is Friday, 
and I have been here for four days, and 
if counsel for the employer wishes to send 
a statement in for Mr. Weaver along with 
his other evidence, which I will cover 
later, which I don't want to get into now, 
the Board will review it. 

* * # 

MR. STIEGLITZ: I think we can 
cover Mr. Auer presently, and if time 
permits, as far as we can get with Mr. 
Weaver, and again I say this for the record, 
that if you wish to take a statement from 
him, you can, and submit it to the Board 
and it will be considered with all the 


” other evidence. 


* * * 


TED AUER, 


having been first duly sworn, was examined 


and testified as follows: 
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And will you state your present position with 


Liberty Coach? 
Plant Superintendent. 


This man Ronny 
Herfner called me wnen he received thet 


letter witha ni a -- on the Union 


ome 


nothing avout 
s2id,"me and my wife is just about sick | 


over it." 


MR. JAMES SHEA: Did he say anything 


about the contents of the letter, that he 


pelieved them or didn't he believe then, 
or that he endorsed what was said there? 
THE WITNESS: I mean -- the only 
thing he said, he said he didn't know his 
name was on there, and he didn't believe 
tetter, See. 


* * * 


732 a Did anybody else come up to you? 


A Jim Scott come up to me, and after -- this 
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after the letter was out -- and he said, "Ted, 


he says, "I didn't know anything about that 

stuff in the letter about you," he said, "beca 

I don't go for that dirty stuff." 
I said, "Thenk you, Jim," and walked away. 

That's all that was said. 

* * * 

Were you given any instructions dy Mr. Hussey 

to interfere -- or anyoody else in management 

tO interfere in Union activities? 

No, sir. 

Or election activities? 

No, sir. 

Were you given instructions not to interfere? 

Yes, not to interfere. 

Insofar as the working foremen, were tney advised 


that they weren't to interfere? 
- | 


I advised all the working foremen to leave well 
ae . . : | 


enough alone, they didn't have nothing in this, 
this was between the employees. 


* * * 


Gary Baker said whet to you and when? 
That he never give them permission to put his 


name on there, said they put that on there, 2 
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that was done in my office. come up there 
when he was taking 7% mail : day and stooped 
and told me that. 


You didn't esk 


RiERERONEAEN Gey eB ECHTOLD, 
heaving oeen first duly sworn, was examined and testified 
as follows: 
EXAMINATION 
BY MR, STIEGLITZ: 
* * * 

MR.. JOHN SHEA: Did-you place any 
notice at the garage, any election notice, 
ortes any placed at the Liberty Garage to 
your knowledge? 

THE WITNESS: No. I'm positive 
of that. 


* * * 


MR. STIEGLITZ: Thank you very 
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I would like to say something about | 


the evidence, also. As indicated earlier 

in the record, and I intend will be confirmed 
by mail -- I hope to confirm it, but in the 
event it isn't -- the employer has been 
requested to submit all other evidence,- 
testimony and affidavits in the bane 
indicating what certain witnesses will 
testify and/or all other documentary evidence 
and all other records which the record will 
note has come in the course of this 
investigation, will be submitted to thé 

Board no later than the close of business 


on Monday, December 12, 1966. 


* * * 


MAX KLEINKNIGHT, 


having been first duly sworn, was examined and 


testified as follows: 


EXAMINATION 


BY MR. JAMES F. SHEA: 
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He doesn't attempt to superintend you in the -- 


let's take your hours, as an example. 


You don’t work the same hours as the 


factory over here works, do you? 
No, sir. 
* * * 
Now, can you name some of the -- you people do 
purchasing out there, is that right? 


Right. 


How about Bowman Products Division? 
Yes. | 

Who do you deal with there? 

They have a salesman that calls on us. 
What's his name? 

Oh, Jack Francis. 

Does he call on Mr. Darling, or dees he call on 
you people? 

He calls on-us. 

Where does he call on you at? 

At the garage. 

What do you discuss with him? 

We buy a lot of parts from him. 


Do you discuss prices with him? 


A 
Q 
A 
Q 
A 
Q 
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Yes; sometimes. 

When you buy parts down there, do you shop the 
prices? 

A lot of times, yes. 

To determine where you can get the best price, 
is that correct? 

Right. ~ 

How about Chet Ried's Car Parts?. 

We deal with them very little. 

But you do deal with them? 

Once in awhile. 

That's at Ligonier, Indiana? 

That's uptown here. 

Well, apparently they have -- 

They have a store in Ligonier, also. 

That may be the main-.store, is that correct? 
I believe it is, yes. 

Have you ever been there? 

In Ligonier? 

Well, either? 

I have been in the one here. 

For what purpose? 

To buy parts. 


For whom? 


Liberty Coach. 

And could you tell me who you dealt with there? 
. Paul. I believe his last name -- I think it is 
Ried's son. Paul Ried, I believe. 


You don't tell Mr. Bechtold when you are going 


up there? 

No. 

Mr. Darling ‘or anybody else at Liberty, do you? 
Right. 

You just go up there? 


Yes. 


And make the determination of what's necessary 


and you go up there and buy it? 

Right. 

And you sign Liberty's name to the purchase 
order? 

Sign = name on their bill. 

You sign their name to their bill? 


Yes. 


* + +* 
Well, other than, say, rank and file. I don't 
care about 2 -- 7 


Right. 


(Continuing) -- a man that, you know, that had 
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nothing to do with Liberty management, or anything 


of that nature, or like a fellow, somebody from 
somewhere coming over and telling you that you 


should not have a Union. I don't want to know 


> 


that. 
No. 
They haven't? 


No. They hadn't then, no. 


The company has never made any promises, anything 


of that nature? 

No, sir. 

Any threats? 

No, sir. 

Have you heard rumors of any threats from the 
company with respect to threatening anybody 

or trying to take punitive -- 

I have heard rumors. I have heard rumors, all 
kinds of rumors. | 

What is the nature of rumors you have heard? 
Well, I mean just, of course, at any time, 
anything like this comes up with this many men, 
there's rumors out. -I heard remo that the 
bonus was going to stop, and all the privileges 


were going to be taken away and everything, but, 
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you know, this is strictly rumors. 


* * * 


Mr. Kleinknight, you spoke, you know, of the 
fact that you wanted to be careful on who had 
a key? | 

Right. 

Because of your own material that's out there. 
Also with respect to your responsibility. 


Right. 


And it is your responsibility. to see that that 


place is locked up, isn't it? Yourself and 

Mr. Timmons? | , 
Yes. 

And to see that the windows are secure? 

Right. 

And it is your responsibility, if rostiinn were 
missing crocs you would be the people that would 
know about it, isn't that correct? uD 
Yes. 

And you keep a check on that type of thing? 
Yes. 

And you are responsible, actually, you and Mr. 


Timmons, for security out at the garage, 


aren't you? 
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Right. 
So far as other personnel coming around that 
garage, it is your responsibility to see that 
they don't take cen isn't that correct? 


Right. 


* * * 
You have been pretty much kind of a -- well, 
you have had a lot of your own private enterprise] 
in your life, haven't you? 
Right. 
Let a5 os you this: 

Isn't it a fact that your endeavors over 


there at the garage put you in a position that 


more closely approaches being in your own 


business than, say, other places? 
Oh, yes; definitely. I mean, it's very similar 
to being in business for pouroaice ad you have 
people to answer to, ont Ge om pretty well our . 
own bosses out there. 
And you make many, many decisions, don't you? 
Right. 
Just exactly as you would. 

Let me ask you this: 


Wouldn't ninety-nine per cent of the 
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decisions that are made out there be the 


decisions you would make in your own business? 


That's right. 

And the one per cent left is probably a thing 
that, as an example, we talked of, where it is 
really like dealing with a customer? 

Yes. 

Which, in a ‘sense, you are limited in your own 
business, too? 

Right. 

Actually, you probably are questioned less 
about the number of hours that you spend on a 
particular item in your operation out there 

at Liberty Garage than you would be if you had 
an independent truckman come into your service 
station and you spent a lot of time, isn’t 
that correct? 


That's right. 


Let me ask you this: 

Insofar as the bulk of your work is concerned, 
it's spent on haul-a-ways, isn't that correct? 
Right. I would say at least ninety-five per 


cent of it. 


Right. 
And now one hundred. per cent of it. 


* * * 


Okay. 

Now, in the ordinary course of your day, 
except for an unusual occurrence, you don't 
have contact with any of the personnel of the -- 
the management personnel of the plant, the 
people engaged in production, do you? 


No, I don't. 


* * * 


RICHARD TIMMONS, 


having been first duly sworn, was examined and 


testified as follows: 


EXAMINATION 


BY MR. JAMES SHEA: 


Gi2 Q 


Actually, do you know, there, you people pretty 
well operate that place, you and Mr. Timmons, 
as independent garage operators would operate, 
isn't that correct? 


Yes. 
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(Continuing) -- if it isn't so, that-you people 


down there! have been pretty well independent, 
so far as an operation is concerned, and that 


you essentially operate that thing like you 


would your own garage? 


Yes. 


Now, insofar as your work on those trucks was 
concerned, or fork-lift trucks or tractors, 

or something of that nature, was most -- where 
was that performed? 

There at the garage. 
“At the garage? 

Yes. 

Has there been an occasion where anybody would 
come down here and do the work? 


Yes. 


Where was most of that work done? 


There at the garage. 

How much, by way of per cent, would you guess? 
About ninety-eight per cent of the truck work 
is done down there, ana the rest, that would be 
on the fork-lifts, about two per cent of our 
actual work would be on fork-lifts and tractors. 
Something other than haul-a-way? 

Yes, - 

Well, as to that two per cent, where would most 
of it be performed? . 

At the garage, 


* * 


Your primary responsibility is what down there? 
It is over the garage, and keep the work orders 
up and the work on the trucks. 3 

But keeping those trucks doing what? 


Maintenance. 


Yes, but keeping those trucks -- keeping the 


haul-a-way trucks doing what? | 
Hauling trailers, isn't that right? 
Yes. 
Now, your hoyrs. They have no relationship to 
factory personnel here, do they? 


No. 
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you work very often when the factory is 
working, is that correct? 

yes. 

there'S no tie-in between your hours and 
factory hours, is there? 


I'm not connected with the plant at all. 


(Record read by the Reporter as follows: 


"Q Do you have anybody looking over 


your shoulder down there, anymore than 

you did when you were operating your 

own service station? 

"A No. 

"Q Do you feel that you run an inde- 

pendent operation down there? 

"A  Yes.") | 

THE WITNESS: We pretty well run 
her by ourselves. 
ye * 

Your operation is tied in with the over-the-road 
truck operations, substantially, isn't it? 
Yes. 
Your problems are actually closer to the truck 


drivers' problems, aren't they? 
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~- Yes. 


Yes. 
Than they are over here? 


Yes. 


* * * 


Your hours are much more irregular than the 
plant's hours? 

Yes. 

And ninety-eight per cent of your work deals 


solely with haul-a-way operation? 


And that comes generally from the Sales Department 


doesn't it? 


Yes. 


Do you have a key? 


Yes. 

To the garage? 

Yes. 

Does Mr. Kleinknight? 

Yes. 

Does anybody else, to your knowledge? 
Yes. There's one up here in the safe. 


In the safe? 


: Yes. 
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Is that kept with the master -- all the 


master keys? 

Yes. 

Do you know whether anybody has ever taken that 
“ out of the safe? 

Not to my knowledge, they haven't. 


Have you ever seen anybody use a key in that 


door, other than you and Mr. Kleinknight? 


No.” 

Other than, say, your predecessor, or his 
predecessor? 

Nobody that I know of. 

You have three thousand dollars worth of tools 
stored there? 

Yes. 

And he has approximately the same? 

Yes. 

And the company, does it have materials stored 
there? 

Yes. 

And equipment? 

Yes. 

How much would you say was involved there? 


About fifteen thousand dollars. 


_ Fifteen? 
Yes. 


Total equipment and everything? 


Yes. 

Could it be a lot more? 

It could be. I Movericcooned -- I imagine in 
parts, there's quite a few parts in there. 
Probably more. 

Probably more?’ 


Yes. 


Then you have got the equipment itself? 


Yes. 

In other words, your estimate is based upon the 
amount of parts that are scored there, is chatk 
correct? 

Yes. 

Without respect to lifts and things of that 
nature? 

Yes. 

And big tools? 

Yes. 

Who is responsible for the security of that? 


I am. 


You and Mr. Kleinknight? 


Yes. 
You and Mr. Kleinknight. Who's responsible for 
securing the place? 
I lock it up at night. 

» * * 
Mr. Kleinknight locks it up at night also, is 
that correct? 
Yes. ; 
And Mr. Kleinknight and you open it, depending, 
in the morning, on who gets there first? 
Yes. 
You are responsible for keeping, you and Mr. 
Kleinknight are responsible for keeping that 
material safe from everybody, isn't that 
correct? 
Right. 
And for -- who makes -- who takes care of the 
records so far as the inventory is concerned? 
Both of us. 
_ Both of you? 


Yes. 


And you check -- who takes the physical inventory 


down there? 


Oh, I do most of the time. 
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Does Mr. Kleinknight on occasion? 


Yes. 

And you are responsible for seeing that those 
physical inventories tie in with your card 
inventories? 

Right. 

That you have been keeping? 

Yes. 

That's not only from a standpoint of having 
enough parts to operate, but making sure the 
parts are there? | 

Yes. 

Let's go down. Do you have in your purchasing 
activities, both you and Mr. Kleinknight do 
purchasing? 


Yes. = 


And do you have to go out and call on suppliers? 


No. They call on us there. 
Always? 
Just about. We go up here to Chevrolet once 

- in awhile and tell them what we need and order 
it, but sometimes we run to Goshen and pick up 
stuff ourselves when we are in a hurry. 


And how about telephone calls to suppliers? 


A 
Q 
A 
Q 
A 
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Yes. 
"Do you make those? 
Yes. 
You don't consult with anybody when you make 
those telephone calls, do you? 
No. 
When a salesman comes in, does he come into 
your garage down there? 
Yes. 
And you interview them down there? 
Yes. 
And do your shop your prices? 
Yes, sir. 
Nobody tells you how to shop them, do they? 
No. - 
In fact, you spend that money based upon your 
own judgment, don't you? 
Yes. 
Do you or don't you? 
Yes, we do. 


And a lot of money, isn't that right? 


_ Yes. 


Would you say more money than you spent, would 


spend, when you ran your own independent operation? 


Yes. 
Your responsibilities, then, from that standpoint 
are actually greater in your garage operation 
than they were when you were an independent 
businessman? 

Yes. 

Isn't that fairly correct? 

Yes. Well, we try to buy at jobber price all. 
the time. 

Yes. But the amount of money that you spend -- 


Yes. 


(Continuing) -- is that more than you-would spend 
| 


you were a sole proprietor? Isn't that correct, 
or is it? I don't know. 

No. I spent quite a bit of money there, too. 
All right. 

I run through twenty thousand gallons of gas, 
and that costs you a lot of money. 

Aside from your gas, I am talking about taking 
the gas out and. talking about repairs and 
service station work? 

Yes. I done a lot more dowm there. 

Down where? 


Down at the garage. 
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Actually your responsibility down there, yours 


and Mr. Kleinknight's, is running what would be 
a substantial dealership operation, so far as 
the service work is concerned? 

Yes. 

Is that correct? 

Right. 

And you two serve the function jointly of 
purchasing, the parts manager? 

Yes. 

The service manager? 

Yes. 

Plus the mechanical work? 

Right. 

And you are responsible for security? 


Yes. 


A 
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Is your position one of where the Liberty Coach 
Company is -- has put substantial trust -- 
Right. 

(Continuing) -- in you and Mr. Kleinknight? 
Right. 

Have you felt that all along? 

Yes. We had one man dowvm there that got kind 


of "long fingers." We let him go on that 


account. 


Yes. But what I meant is, that you have felt 


that you have a responsibility to that company 
over substantial property? 
Yes. 
And a substantial responsibility, is that 
correct? 
Yes. 
Would you say that that's different from the ~ 
men in the shop out here? 
Yes, 
Why would it be different? 
Well, I don't think that they -- they fae any 
right to order anything, or anything like that, 
to handle all that stufé. 
What about control of things? 

They don't control the equipment, the tools 
or anything of that nature, do they? 
No. . 


Are you and Mr. Kleinknight in control of the 


physical properties down there? 


Yes. 
Are they your responsibilities? 


Yes. 


To guard? 

Yes. 

To keep safe? 

Right. 

To secure? 
“Yes. 

Do you actually feel that? 


Yes. 


*~ eK 


How about Goshen Auto & Brake Service? 
They stop there every week. 

And you spend time talking to them? 
Yes. 

_Discussing what you need? 

Yes. 


And what their prices are? 


Yes. 

Making your decisions? 

Yes. 

And when you make that decision, it is just -- 
you have spent the money, haven't you? 


Yes. 


You didn't get anybody's authority for spending 


that money, did you? 


No. 
And nobody comes down and questions you the 
day after you have spent it, do they? 


No. 


They don't question you? Essentially, you 


haven't been questioned about money you have 
been spending down there? 

No. 

Isn't that correct? 

No, not at all. 

So you fellows have spent the money just like 
you are running your own operation, is that 
correct? 


Correct, yes. 


x KK 


How about Noble Motor Parts? 

We used to buy off of them, but they don't stop 
no more. We had a few bad lucks with some of 
their parts, so we didn't buy any more from 
them. 

.Who made that decision? 


Well, I did, I guess. 
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DONALD P. DECK 


having been first duly sworn, was examined and 


testified as follows: 


BY MR. JAMES SHEA: 


Do you go through and review the garage invoices 


from the standpoint of trying to determine 
whether parts were necessary, this or that? 

I couldn't make judgments in those areas as to 
whether a! certain part was required or not. 

I'm not asking you whether you can make the 
judgment. Do you attempt to make that judgment? 
No, sir, I do not. 

What's your primary concern with respect to the 
records that you review from the garage 
operation? - 

We are primarily -- I am primarily concerned 
with those two things, that the garage operator's 
name is on there as having received and approved 
the invoice, and when I have -- when I do see 
his name on there, I then pass them for payment, 


or if they have already been paid, I will put 


Q 
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them in the order for filing. 

Which is essentially more or less of a clerical 

review, to see whether -- 

I think it pretty much constitutes a Einenciate 

clerical review. 

In other’ words, the signature you are looking 

for is an authorization signature, is that 

correct? 

That is correct. If I see either one of our 

garage operators’ signatures on there, then 

this is satisfactory evidence to me that they 

have approved this item, and I am willing to 

pass it at that point. 

Why is that? Because they have the authority? 

They do have the authority, that is correct. 
xk Oe 


All you are trying to do at that time in your 


review is make sure that there was authorization 


from the parties in authority? 

I am concerned that whenever our two garage 
operators' names appear on the invoice, as having | 
received the parts and having approved the invoices 
for payment. 


Because it is Accounting's prerogative to require 


authorization for -- 
Well, as I testified before, I consider these 
men to be our agents, purchasing agents, and 
I would certainly like to have their approval 
on those invoices. 
I see. Are they, in fact, the purchasing agents 
for the garage operation? 
In this area, they are, in buying parts; they © 
are our purchasing agents. 
* KOK 
What I want is from an actual operation stand- 
point, as far as making decisions, what to do, 
hours to spend on this, hours spent on that, 
who manages Liberty Garage operations? 
The garage operators make decisions in 
those areas. 
Are they -- do they manage the garage, 
actually the question? 
Yes. Yes. 
aK OK 
HAROLD E. WEAVER 


having been first duly sworn, was examined 


and testified as follows: 
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EXAMINATION 


BY MR. JAMES SHEA: 


Would you briefly state your position at 
Liberty Coach Company? 
I'm Vice-President of the Company in charge 


of Production and Design. 


**e 


Now, were you at Liberty Coach Company back 
in 1961, I believe, when the -- there was an 
original: drive by the United Auto Workers? 
Yes, I was. 


Were you familiar with the policy of the 


management with respect to the treatment of 


their people, employees, so far as Union 
endeavors were concerned at that time? 

Yes, I was. 

Are you likewise familiar with the company's 
activities and their attitude toward Union 
activities in the election that was run recently? 
Yes. 

Was there any difference insofar as the 


activity or activities of the employees or 


its agents or the management -- I shouldn't 
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say "the employees” -- the employer, the 


management personnel or the policies of the 


company in this recent election, as opposed 
to the one in 1961? 

No. They were very similar. 

The company's attitude? 

_ The attitude was very similar. 

And what was that attitude? 


Very open attitude. We asked our supervisory 


help to make no comments against the Union or 

to say nothing, and to let the employees have 

a free hand in the discussion as they wanted to. 
Im other words, no discussion of our time 


with them. 


x * x 


Could you elaborate on that so far as -- is 
there -- I will put it this way: 

Is there -- are these men free to talk to 
you out in the plant? 
Yes, they are, and they often do, and TI think 
we have a very cooperative feeling among our 
employees and the people in the management 
end here. 


Do they joke with you as you go out there and 


kid with you? 


They certainly do; quite a few of them. 
*x** * 


To your knowledge, has Union literature been 


passed out freely around the plant on a 


day-to-day basis? 

Oh, yes. I've seen the literature myself, -- 
and some of the employees were open about it 
and said they had received literature. 

Isn't it a fact that Union, or was it a fact, 
that Union literature was lying around on . 
the floors and things of that nature, and 
nobody complained about it? 

Oh, that is correct, yes. I've seen some of 
the literature myself out in the plant, 
lying around and not any mention of it made 
other than some laughed about it and joked 
about it, and others, I suppose, read it, 


but I don't know. 


* * * 


Had you ever seen one man giving a piece of 
Union literature to. another man in the plant? 
Yes. I would say several times I saw then. 
reading together or passing literature around 


to one another. 


Did you object? 

Oh, absolutely not. 

Did sat even -- did you indicate any special 
observation of that fact? 

No, I did not. 

In other words, it was just while yor! were 
casually going about your business in the 
plant? 

That is correct. 

And the men didn't act secretive about it, 
or did they? 

No; very openly. In fact, some of them 
jokingly brought it over and said, "Do you | 
want a piece, too?" 

And had any effort been made to prevent Union 
activity in the plant, Bolicticacton: or 
anything ofithat nature, during working hours? 
To prevent it? 

Yes. 

Absolutely not. 

Even during working hours? 


That is correct. 


Had any warnings gone out to any employees or 


rules been laid down that they shouldn't 
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campaign or talk about Union during working 
hours? 


Not to my knowledge. 


Now, with respect to the Liberty Garage, have 
you ever met the garage operators at Liberty 
Garage Company? 

No, I haven't. 

Never in your years with the company, is that 
Connects 

That is correct. I don't even know who they 


are, to tell you the truth. 


If they walked in here, would you recognize 


them? 

No, I would not, 

Does the garage operation have -- do you 

have anything to do with the garage operation? 
None whatsoever in my capacity, no. . 


Does anybody under you -- 


- No. 


(Continuing) -- under your supervision, have 
anything to do with the garage operation? 
No; none at all. 


Does anybody in manufacturing have anything to 
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do with the garage operation? 


No. 


* KOK 


RONALD HEFFNER, 


having been first duly sworn, was examined 


* and testified as follows: 


EXAMINATION 


BY MR, JAMES SHEA: 


And you are an employee of the Liberty Coach 
Company? 


Yes, I am. 


* «OK 
In connection with that literature you received, 
did you receive a copy of that letter that a 
Mr. Ted Nolan addressed to the President of 
Liberty Coach, Mr. Hussey? 

Yes, I did. ~ 

And was that the letter concerning Mr. Ted Auer? 
Yes, it was. 

Did you receive a copy of the bulletin put 

out by the organizing committee that talked 
about Ted Auer and accusations that he had 


made and threats and things of that nature? 
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- Yes, on this yellow sheet of paper. 
I don't know. 
I believe it was. 
And did you talk to Mr. Ted Auer after receiving 
that? 
Yes, I did. 
Where did that -- how did that take place? 
Well, I called him. I wanted to assure him 
that I didn't have anything to do with that 
particular incident. ; 
Where did you call from? 
From my home, 
Is that a long distance call? 
Yes, 
Why did you want to assure him of that? 
Well, I just seen this propaganda sheet that 
they had out, a lot of things that he said, 
and my name was at the bottom of it. 
A lot of things that he said? ‘Who said? 
Oh, that the paper -- 


Said? 


Referring to him as saying, and I didn't 


actually hear those things. 


Did you believe them? 


No, I didn't. 
Why? 
Well, I have never heard them from anybody else. 


What about Ted Auer? Has he ever been that 
type of person? 


No. No. 

How long have you known Mr. Auer? 

Oh, gee. You see, I worked for him, oh, back 
in '42 'til, oh, I'd say the last ten, twelve, — 


fourteen years, I suppose. 


Mr. Heffner, you didn't authorize -your name 


to appear on those statements? 


No. No, I didn't. I know I attended the first 


meeting that they had down there -- 


* 
I don't care why you attended the meeting, 
or what. 

“Let me ask you this: 

Were ‘these things that were said in that 
letter discussed with you? 
No. 

Did you know that was going to come out? 
No, I didn't. Not until I got the letter. 


Did you sign up for the organizing committee? 


Well, -- 


I don't care about this. 


See, I attended this first meeting that I had 
due to one of my commuters, riding back and 
forth with. ; ; 

What I am primarily interested in is this, Ron: | 


I don't care anything about that. Mr. 


Auer thought you had told him that you didn't 


authorize them to use your name as part of © _ 


the organizing committee? 

Yes. They just had a piece of notebook paper 
they passed around and wanted the guys to sign 
their names to, and I happened to sign this 
paper. There was nothing on it, but I didn't --| 
I guess I didn't catch that, that it was an__ 
organizing committee, because I didn't know 
anything about it until this letter came out, 
that I was on the committee. 

They didn't tell you that you were -- no; if 
they told you -- 

I might have missed it. I don't know. I 
didn't, not to my knowledge, I didn't know I 


was on the organizing committee. 


All right. 
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I know they talked about organizing an 
organizing committee that first meeting. 
That doesn't matter, Ron. ‘The thing -- the 
only thing that I was interested in is, and 
only then because you called Mr. Auer up. 
Yes. ve 
Mr, Auer stated that sae eid him that you 
didn't have anything to do with that, and it 
was wrong for your name to be on there? 
Yes. . 
He interpreted it that way. 
I was kind of sore about that. 
Did you talk to anybody about it? 
No. 
Other than Ted? 


No; just Ted. 


A 
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But did you know -- I will put it this way? 
Did you know you were on the organizing 

committee? 

No, I didn't. I didn't really know that because 

meena te only meeting I attended. 


* KK 
But when -- your name came on that -- they 


asked for the -- what happened on this piece 


of paper that was passed out? 
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Oh, they just passed a piece of paper around 
for the names of the guys that was there, and 
they signed a notebook paper. That's all it 


was. 


Did you know that this -- signing this thing 


had something to do with the organizing 
committee? 


No, I really didn't. 
* Ok 


GERALD BAKER, 
having been first duly sworn, was examined 


and testified as follows: 
x * x 


And did you get the bulletin that -- I don't 
know whether it was the yellow paper or what 
it was, but the one that was mostly about Ted 
Auer and his threats? fa’ 


Yes. 


* * 


Well, did you talk to Ted Auer in connection» 
with that bulletin? 


I did. 


* * * 


Did you tell him that they -- I thought that 
you came and told him that they had no authority | 


to use your name in connection with it? 
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I was -- I tell you, when this thing first 
cane up, I went to the first meeting they had, 
the Union; I was there, but -- well, in fact, | 


I had to be in the Bank in North Webster -- 


I live at North Webster -- at four o'clock, . 


and we get off at three-thirty, and I wasn't 
there five minutes, and I didn't even sign 

my name, as far as that goes, to the -- 

Do you mean as one of the organizing committee? 


Yes. 


* Oe Ok 


Had anybody talked to you about these accusations? 
No. -I didn't even know they were doing it. 
You didn't know who was doing it? 

Well, whoever done it. 

Do you mean -- 

I mean, whoever made the letter up. I say, 
I didn't even know it was being done, as far 
as that goes. | 

You must have known, if you talked -- 

I mean, I didn't know until it was done end 
in the mail. 

In the mail and that's -- 


Then I was told there was a letter on the way. 
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And that's when you talked to Ted? 


Yes. I mean, hell, I had known Ted for, Christ, 


all my life, and I didn't want him sore at me, 
naturally, for any reason of this kind. 

Well, did you think that Ted Auer said those 
things? 

What? Do I? 

Yes. 

Well, not to my knowledge, he never said chen 
to me. 

Has there been anything in his activity in the 
company history that would indicate that he 
would do anything like that? 


Not as far as I know. 


x eK 


They didn't even -- was the company's position, 


you know, stated to anybody by any management 


people? 


No. I never heard the company say anything 


until the vote was over, and then it came out 
atie. I mean, so far as I knew, there was 
never anything done about it. 


* OK 
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4632 CHARLES (GENE) E. HILL, 


having been first duly sworn, was examined and testified 


as follows: 


Yes. In connection with the recent election, 
and before the electien, primarily, did anybody 
from the company, any management personnel, 
. any working foremen, Plant Superintendent, try 
to, you know, influence you one way or the 
other on how you would vote? 


No; absolutely no. 


Did they even discuss it, Union or no Union, 


with you? 
Do you mean the foremen or one of the superintendents? 
Yes. 


No. 


a OR 


Well, is Mr. Hussey -- is he -- you know, I 
don't know if you have ever worked places where 
men will stand up and make a lot of promises 
of money, and this and that, you know, and 
then it doesn't come true, but that's part 

of their technique or comemnhnts ’ 


Has Mr. Hussey ever made any promise or 
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anything of that nature, even not in connec- 


tion with the election, where what he said 


hasn't happened? 

Not to me, he hasn't, no. 

To any of the men? 

I don't know about that. I wouldn't know. 
Well, let's say occasionally, he's come out 
and talked to the men. 

Oh, yes. He comes out and talks. 

And when he talks to the group, if he states 
anything, is that the way it comes out? 
Well, I have always found him that he is pretty 
good with his word, yes; good with his word. 
“All right. | 


If he promises something, like our bonus, 


he lived up to it, but the men goofed it 
themselves; I will tell you that,:if you want 
to know that. 

Why do you say that, Gene? 

Because they slow it down. They would hold the 
line up so we wouldn't make so much bonus. — 
The menawoutd do it; not the foremen, nor Ted, 
but the men would do it themselves. 


When was that? During the summer? 
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Right after vacation. I got this all wrote in 
a book at home of what I made for the last five 
years, and after vacation the first week in 
July, we was making $170 to $195 a week before 
vacation, and when we come back, they "bulled" 
the line. 
What did you say? They did what? 
"Bulled” it. Slowed her down. 
B-u-l-l-e-d? Bulled.it? 
Yes. Bulled it, slowed her down. 
Where was that happening, Gene? 
Well, most of it started right here on focrs 
and windows and on tops and some on metal 

’ and -- well, clear on down. You see, I work 
up here (indicating). 


Yes. 


On the finishing end and we can't hold the 
line, because they will take us right on down. 
Yes. But you have been with this company how 
many years? 

Almost nine. 


And you could tell that this was happening? 


I guess I could. I can tell by my pay-checks 


what is happening. 
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I know, but then-did you make a 
With my own eyes, yes, I could see it happening. 
Well, then, the accusations -- let me ask you 
this: 

Was there any cheating done on the part 

of the company, do you think? 
Not that I know of. 
Well, do you have any feeling that there was? 
Not to me there wasn't, no. 
But you did have a feeling that what was 
happening was the line was being bulled? 
I know it was. - I can take you out there to 
several of the men, if you would want te meet 
them, of course, and we don't do it out there, 
but we know that they slowed it down, just 
tried to get the Union in or something. 


I don't know what. 


called as a witness, having been first duly sworn, 


# se 
“4s examined and testified as follows: 


* eK 


Let me ask you this: 


Prior to the election, at all times prior 
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to the election, were there any threats by 


anybody in the company, that you know of, 


personally or that you heard, any company man 
or management personnel or your Working Foreman 
made to anybody that if the Union got in the 
Christmas Bonus would be cut off or benefits 
would be lost? 

No. No.’ I never heard anything like that. I 
have heard the rumors, but nobody from manage- 
ment has ever said anything like that. 

When you say you heard the rumors, where did 
they come from? 

You hear them all over out there. - 

Are you speaking now of Union literature? 

Some of it, yes, and some cf the guys talk out 
there. As we’said, it comes from the rest-room. 
Was there any effort made on the part, to your 
knowledge, on the part of the management or 
anything to cut off any discussion of unionism 
between the men? 

Not that I know of. 

Was there any attempt to spy on the men if they 
were talking? 


Not that I know of. 
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From your observation, did the men freely make 


| 
comments to one another. about the Union? 
| 


As far as I can see they did, talked amongst 


themselves. 


xe x 
I never heard this expression "bulling" the 
line until this morning. .The man chat you 
worked with, Gene Hill, mentioned that. 
Yes. 


What does that mean, Art? 
Do you know? 
Well, that's probably his term for some of 


these people out here that did hold up the 


line. This is a well-known fact. 
What do you mean "it is a well-known fact"? | 
Do you mean around out there, among the 
people? | 
Yes. Yes. I don't know how well management’ 
knows it, but people out chores it is pretty 
much a thought that that was what was a-happ 
ing in two or three departments out there. 
What departments would those be? 
Well, the --- 


I'm not asking this for any --- 


Yes. 

I will tell you frankly, for any purpose to 
discover names, this and that, because we don't 
care. 

I wouldn't tell you the names, because there's 
See tle out there that's new here that I don't 
even know their names, as far as that's 
concerned, but the people that installed the 
windows and doors I know was holding back the 
line, goofing off, in plain English. 


When did they start that? Do you know? 


Oh, ever since they decided they wanted 

Union in here. 

Well, when? 

All summer, I'd say. 

Do you mean there were people out there -- 
here's a situation that, like you say, I've 
never known before now that there was Union 
activity out there, and I really don't care, 
and the company doesn't care in December, but 
was there Union activity out there in December, 


to your knowledge? 


Oh, how far back it goes, I don't know. Prior 


to this election it was talked up for a month 
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or so, a couple of months. 
Amongst some of the people? 
Pardon. 
Amongst some people out there? 
Yes. Some of these people out there were 
talking Union. How far back I wouldn't 
venture to say; @ couple of months, probably, 


before the election period. 


* KOK 

Have you ever seen anything or heard anything 
| 

where -- of a factual nature where cheating on 
| 


bonus or doing this or that with bonuses is 


concerned? ! 
2 
No. I don't think they have ever done it. The 


thing that -- I have heard these stories, too 
The thing that has happened here all 
summer, they have had a great turn-over of 


labor, and they've got a lot of new people 


out here and a lot of them didn't stay long. 


They went some place else. A lot of older 

people quit and went some place else, and they 
| 

have hired a lot of new people. This bonus 


situation is set up for so many jobs for Pe 


many people for so many hours, and when you 
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hire more people beyond this, which is what 
happened this summer, there was more people 
working here now than ever worked here before, 
the base goes up in proportion. 

When you have this. great turn-over, when 
there's eighteen guys quitting every week and 
you are hiring new ones and you are replacing 


this one and you are just plain acquiring new 


people altogether, this thing fluctuates back 
and forth. 

Consequently, when it is figured up down 
on the end of the line on Friday night or 
Saturday night, whichever it happens to be, 
maybe Mr. Bechtold upstairs doesa't always 
come up with the same answer that they thought 
they had down there, but it is all based on 
the amount of men that was pare at this 
particular time. 


All right. 


If they hired some new people during the week 


or the week previous that are added, it makes 
a change in it. These people out here can't 
figure it, because they don't know how. 


Do you mean some of them? Some of them can, 


though, can't they? 
Some of them can. They are not all that isa 
that can't figure it, But there's some of them 

that can figure it, but to figure it right down . 
to the percentages that they come up with at 
the end of the week, you have to know just | 
how many people is on bonus, how many jobs | 


they have put out during the week, and how 


many hours that they have worked. 


* * 


LOs0 ELDEN SUTTER 
having been first duly sworn, was examined and 


testified as follows: 


* * * 


Did you ever receive any literature from the 
company on the Union? | 
No, sir. 
Did anybody ever make any speeches out there 
from management? 

No, sir. No, sir. 

The company didn't even try to state its 
position, did they? 


No. 


| 
Did any men wear Union buttons out around the 


shop? 
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I didn't see no Union buttons over at the 
other building at all. 
Did you see any at any building? 
I did here, a couple. 
Here on the main production line? 
Yes. 
Nobody, to your knowledge, told the men to 
take their Union buttons off? 
Not that I know of, no. 
There were charges made against Mr. Ted Auer 
in this Union literature? 
Yes. 
That he had threatened to cut off Christmas 
Bonuses and threatened to cut off this benefit 
and that benefit, and the plant would close 


down. 


Did anybody from management, to your 


knowledge, ever make any such threats? 


Not that I know of, no, sir. 
ke OK 


Have you ever heard that there was a slow- 
down going on around on the production Line 
in the summer? 

Have you ever heard rumors of anything 


of that nature? 
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I thought there was this spring and this _ 
summer. 


Why did you think that? 


Well, the fellows thought that they ought to 
have a higher bonus rate. They thought that 
Mr. Hussey would raise their bonus mate if | 
he'd get -- if they had to have the trailers 
in order to get the trailers they would raise 
the bonus rate. That was just the talk in | 
the car with the fellows in the car on the 
way home that I ride with. That's all I 
know. 

Do you know whether anybody communicated this 
to the company? 

No. I don't know anything about it. 

Did the company ever ask about anything of 
that nature? 

No. They never asked that I know of. 

All right. 

Then this fall we -- the bonus rate went up | 
when the business got busy and started worki 
Is that, in your opinion, from your observati 


working around here, the reason that the bon 


rate went up there, say, whenever it was, sa 
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I didn't see no Union buttons over at the 
other building at all. 

Did you see any at any building? 

I did here, a couple. 

Here on the main production line? 

Yes. 

Nobody, to your knowledge, told the men to 
take their Union buttons off? 

Not that I know of, no. 

There were charges made against Mr. Ted Auer 
in this Union literature? 

Yes. 

That he had threatened to cut off Christmas 
Bonuses and threatened to cut off this benefit 
and that benefit, and the plant would close 


down. 


Did anybody from management, to your 


knowledge, ever make any such threats? 


Not that I know of, no, sir. 


* KOK 


Have you ever heard that there was a 3low- 
down going on around on the production line 
in the summer? 

Have you ever heard rumors of anything 


of that nature? 


425 
I thought there was this spring and this _ 
summer. 
Why did you think that? 
Well, the fellows thought that they ought td 
have a higher bonus rate. They thought that 
Mr. Hussey would raise their bonus race fo: 
he'd get -- if they had to have the trailers 
in order to get the trailers they would rais 
the bonus rate. That was just the talk in | 
the car with the fellows in the car on the 
way home that I ride with. That's all I 
know. 2 | 
Do you know whether anybody communicated thi 
to the company? 
No. I don't know anything about it. : 
Did the company ever ask about anything of 
that nature? 
No. They never asked that I know of. 
All right. 


Then this fall we -- the bonus rate went up 


when the business got busy and started worki 


s 


ng.- 


Is that, in your opinion, from your observation, 


working around here, the reason that the bon 


rate went up there, say, whenever it was, sa 


Ms 


y 
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in October, is because the boys started working 
again? 
That's right. 
Is that the feeling that's out in the plant — 
now on a lot of people's part? 
Yes. That's the attitude that the fellows 
got over at the other building. We had the 
stuff made up and it just seemed like they 
couldn't use it over here. They just didn't 
want to --~- 


Now, you have been over -- isn't it hard for 


management to pinpoint a slow-down because a 


man comes through like Ted Auer and when he 
comes through the people can work and as soon 
as he goes, they can quit, isn't that correct? 


That's right. 


* Ok 


GEIGER, 
having: been first duly sworn, was examined and 
testified as follows: 


* ok Ok 


And let me ask you this: 
Was there any influence that you know of 
on the part of the company, prior to the 


election? 


No. 

Out there that you observed, saw, heard? 
No; nothing. 

How about after the election? 

No. It's been quiet. 

Now, do you feel the company cheated you on 
bonus? | 
No, sir. 

Why not? 

I'm very happy. 

Well, I know, but let's see. 

For the reason they didn't cheat us. The 
orders were here and if the boys had wanted 
to produce, we could have made as much as 


we made a year ago. 
* kK 


Did you hear or know of any rumors that there 


was a slow-down out in the production line this 
r 


summer? 
They always say -- they said they were working 
hard. We said they weren't, and they said we 
weren't, and you know, how that goes; back and 
forth. 

Yes, but you never heard that there was any 


Soldiering. 
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What do you call it? 
Soldiering. 
I don't mean "“goldbricking.” 
Goldbricking. 
That can go on all the time. There are some 


men that are better workers than others, and 


there are some that are not feeling good that 
day or this or that, but I'm talking about an 
effort to slow production down, to cut the 
bonus down on the part of certain people. 

I don't care who they are, but have you 


ever heard of anything of that nature? 


There was talk that they said when they made 


so many that was enough for the day. 


* ek 


GEROLD BAKER 
recalled as a witness, having been first duly sworn, 
was examined and testified further as follows: 
wR 

The Union Literature -- you came and talked 

to Ted Auer? 

Before the letter ever come out I talked to 

him about it, because I had been told that 


there was one coming out about it. 
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And you told him --- 


_I told him if I got it, if I got one of them 


I didn't know whether I was going to get one 
or not -- but I figured, since my name was on 


the committee, I would get one, and I told him 
| 


if I got one, why, I'd let him see it. 


Did you tell him that that was against him and 


said all kinds of things about him? | 


No, I didn't know about it. I never seen cne. 
if 
I didn't even know what it was, the letter. 


I mean, I hadn't seen one of them before I 

got it. 

No, but you knew what was in it, didn't you? 

No; not for sure. No. I just heard. 
All the guy Contains when the letter was 

coming out, was they was getting a nasty 

letter, and that's all he said.. 

About Ted Auer? 

Yes. 

You did know it was a nasty letter about 

-Auer? 


He said it involved him a lot. 


And that's when you went to Ted Auer? 


Because I knew my name was on it. 
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And you wanted to let him know you didn'c 
have anything to do with it? 
That's right. That's right. I have known 
Ted Auer all my life, probably, and I didn't 
want him sore at me over something like that. 
You told him --- 
I told him if I got a letter I would bring it 
in and let him see it. 
He didn't ask you for it? 
No, he didn't ask for the letter. 
He never asked you to come in and report any 
Union activity to him? 
No. I done that voluntarily, bringing him the 
letter. I mean, myself. He didn't ever ask 


for it. 


Was that because you were embarrassed about it? 


Just because if it was as bad as this guy made 
it sound, I didn't want nothing to do with it, 
really. I mean, it don't mean that much to me, 


sure as hell. 


having been first duly sworn, was examined and 


testified as follows: 
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Well, there was talk that -- at least in 
that Union literature, I believe, some place 
they said that the company had been mien 
the bonus, and was -- well, I will ask you | 
this: 

I think I've asked you this. Did the 
company in any way rig the bonus, to your 
knowledge? 

No. Not that I could see of. L 
All right. Now, during the summer, was there 
“a5 production slow-down that you know of ole, 
in your opinion, by any of the people out in 
the -- I don't want the names; I just want 

to know whether, in your opinion, working 

out there, there was any eeoduccion slow- 

down that would have caused a lesser bonus 
during say July and August? 

Well, the only thing I could say of would be 
on the part of some of the men. 

Well, that's what I meant. 

Yes. | 

“Nothing with respect to the company? 
No. 


Did you feel there was a slow-down on the 
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part of some of the men? 
Well, in some ways I will say yes. 
Why do you say that? 


Because I feel as if they could have got a 


little bigger bonus than what they did. 


If they had done what? 
If they had buckled down and worked. 
KOK 
LAVERN BECHER 
having been first duly sworn, was examined and 


téstified as follows: 
EXAMINATION 


BY MR. JAMES SHEA: 


In your opinion, and from your observations, 
was this a free election as far as the Company 
was concerned, without interference from the 
company? 

Personally, as far as I know, I didn't hear 
nothing on the company side at all. 

Probably you wished roe had? 

Well, really. 


Well, that’s ail right. 
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Now, had you heard anything about the 


company cheating on bonuses, production 
bonus? 

I heard something Absit it, but it was just | 
hearsay. I mean, they wasn't in a position 
to know, period. 

Was that after this Union, piece of Union 
literature came out? 
I couldn't say whether it was before or 
after. 

Was it right around that time? 


Yes. 


Do you feel that the company was, I mean I 


waht to honestly know -- do you feel the 
company was cheating in any way or rigging 
the production of bonus? 

No. I keep count down there myself. 

Where is that at? 

Final finish. 

In final finish? 

I put the MHMA tags. That"s on the trailer 
That's to correspond with the trailer number. 
Did you keep count ofthe number of coaches? 


Yes. 
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So far as the number of coaches, was there 
any indication to you that the company was 
trying to rig _the bonus by running any type 
of coach through there that would produce 
more bonus, if that's possible? 

No. 

Would you say, in your opinion, that didn't 
happen? 

I don't think it happened. 

Was there any -- speaking about this summer, 
— I don't want names in this regard at all, 


but of course the company, as you know, has - 
been -- when that Union literature has been 


accusing of rigging the bonus and cheating 


the men, ‘and I think that literature drew 


attention to the difference between the bonus 
after the election notice, or after the elec- 
tion was called and before it -- notice of 
an election was received. ; 
Prior to that time that the notice was 
received that there would be an election or 
that there was a petition filed for an 
election, was there anything going on, in 


your opinion, on the production line that 
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would have affected bonus? 
No. 
No slow-downs, in your opinion? 
(Nodding) Before the election? 
Well, not right before the election; let's 
take last summer. 

Was there any -- I don't want any memes 
‘this or that; I just want to know whether or 
not, in your opinion, the guys, every man 
there was trying to get out the most he 
could or whether there might have been some} 
people who were actually trying to keep the 


bonus down for reasons of their own? | 


Well, I don't know if this was trying to keep 
| 


the bonus down for reasons of their own, but 
wou always have somebody dragging their ants, 
Well, in your opinion, was there any more of 
that going on in the summer than normal? 
That's a hard question. I would say there 
was more than there was last year. , 
More than there was last summer? 

Let's put it that way. The bonus proves 


that. 


In your opinion? 


Yes. 

In other words, in your opinion, the reason 
that the bonus was less this summer than say 
later on, say, in October, was because people 
were dragging their feet? 

Yes. That's what I would say. 

Than in the summer? 

I believe so. 

Do you believe this? I don't want to put 
words in your mouth. 

No, you are not. 

That's pretty well-known out there, apparently, 
in the plant today, is that correct? 

I would say so. 

So actually --- 


I would say that this summer we could have 


made just as much as last summer if everybody 


had worked. 

For some reason they weren't working, is that 
right? 

That's right. In the middle of the ETT - 

I don't know why it was that they weren't, 


myself, personally. 


having been first duly sworn, was examined and 


testified as follows: 
EXAMINATION 


BY MR. JAMES SHEA: 


* * * 


Did you ever hear anything so far as 
Mr. Auer or anybody else stating that the 


Christmas bonuses were going to be cut out? 


No, I never did. 
Other than what was printed in the literature? 
No, I never heard that. 

How about closing the plant down? 

Oh, I never heard ome that from Ted or 
any of our foremen. 

Who did you hear that frcem? 

Just I'd say talk, some of the men from what 
I'd say. 

Jerry Platcher? 


I wouldn't say Jerry. I wouldn't say who. 


I have just heard the say-so from there and' 


I don't know from Ted or them, because they | 


never had said anything like that to me or 
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anybody else that I know of. 

x x 
Was there any discussion to you, in any way, 
shape or form, that the company was cheating 
on the bonus? 
Well, there was rumors of it, but they couldn't 
cheat because we -- every trailer I run, we 
notice it, because we kept track of them up 
there ourselves and we figured it out ovenciges 


and we come out right on the nose. 


* * OK 


RICHARD JOSEPH BUSHONG, 


having been first duly sworn, was examined and testified 


4s follows: 


BXAMINATION BY MR. JAMES SHZA 


Did Ted Auer ever make a threat to you 
Reeeomenel that he would close the plant if the 
Union won the election? 

No. 
Your answer is "No"? 
Ted Auer mide 


tnreat to anyoody? 


No. 
Do you know of anybody else who was presént wk 
such a threat was made? 

No. 

You have never heard any hearsay in that 
connection? 

I have heard hearsay, just around. 

Other than what was said here in the bulletin, 
though, and the letter? That's your information? 
I just heard -- you just pick it up that somebody 
says that you don't have any Christmas party 


any more, and things like that, that's all I 


heard. 


> | 
Have you ever heard them say anything with respect 
to Ted Auer? | 
No. 
Did you tell Mr. Ted Nolan that Mr. Ted Anos 2 
said the things said eens Bulletin? 
I told him that I had heard rumors around li 
. that, but nobody ever said that he said it 
_ directly to him. 
And did you write this News Bulletin? 


That one you just read? 


No. 

What was the occasion of your talking to Ted 
Nolan? Was he esking you for information of 
this nature for a news bulletin? 

No: They had more or less a Union meeting or 
whatever you want to call it, right before. I 
think it was about two weeks or ten deys before 
the election. 


Well, Mr. Pletcher told us you told Nolan these 


things. Did you tell him these things? 


I told him I heard hearsay of stuff like that. 
Did he question you to make sure of the source 
of your information and that it was absolutely 
true or anything? 
No. 
Do you know of anyoody else that told these 
things to Ted Nolan? 
Ted Nolan ever talked to you about closing 
piant' -- did Ted Nolan make any threats to 


in connection with the Union election in 


r nature? 


MR, JOR 


or Ted Auer? 
UR. JAMES SHES: 


Q Ted Auer, I mean. 


Z | 
A No, Ted never said anything to me at all about it. 


* KOK 


Did you tell Ted Nolan that there was a threat 


to take away the Christmas bonus? 
No. 

You didn't tell hin? 

No. 

Did you tell him you heard rumors of that? 
Yes. 
Who did you tell him you heard the rumors fr 
I don't know. I just picked them up. I don 
even know who they were from. Everybody was 
just saying that. . 
Can you tell me where they came from? Name 
person tnat told you. 

I don't remember it at all. 
How about closing the plant down, anybody that -- 
No. That was fist -- you know, somebody woul 
walk by and say that, and you wouldn't pay an; 
attention to it. 


It wouldn't be from management, though, woul 


Your worst 


thin 


Did you hear anybody from the office say anything 


of that nature? 


No. 


* eK 
JAMES WV. SCOTT, 
having been first duly sworn, was examined and testified 


as follows: 


EXAMINATION BY MR. JAMES SHEA 


thac his 


actions and remarks are disgraceful and illegal, 


and we nope Mr. Hussey will straighten him out? 
We all got a copy of that. 


You got a copy of the letter that was enclosed 


with that bulletin? 
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Yes. 


| 

| 

| 

| 
They came in the mail to you, is that correct? 


That's right. 

* KOK 
Have you ever known of Ted Auer -- any incident, 
aot this saetiemlas one, but any incident of] this 
type, of any nature, that Ted Auer has done that 
would lead you to the believability of the fact 
that he would do nese things that he is accused 

: . | 

of in.this. bulletin? 
I can't think of any offhand, but... 
Okay. Now, let me ask you this question: Do you 
know whether you called him over and told hin 
that you don't believe in playing dirty like this 
and you don't know anything about it? 
I absolutely didn't know anything about the 
letter, no, I didn't until I got it in the mail 
Did you ever tell anybody the company was cheating 
os bonus ? 
No. I had had a lot of peoovle tell me thai.) 


* 


having been first duly sworn, was examined and 


testified as follows: 
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EXAMINATION 


BY MR. JAMES SHEA: 


* * * 
Well, actually, if you could sign cards -- 


get cards signed on the job, did you do it 


openly or did you do it secretly? 

I did it openly. ; 

You did it openly? 

Yes. 

And you talked to people openly about the 
Union on the job? 

Yes. | 

And you wore a Union button? 

Yes. 

Other men wore Union buttons, didn't they? 
Yes. 


And the company didn't do anything in that 


connection at all, did they? 


No. 


xe x 
Oh, but the things that came out in that letter 
regarding Ted Auer, none of them you had -- 
you had personal knowledge of none of them, 


is that correct? 


Right. 

Did you ever tell anybody you had personal 
knowledge of anything of that nature? 

I got the letter saying everybody got it. 
In other words, you knew nothing about the 
letter beforehand? 

I knew this was the letter going to Mr. Hussey, 
but I didn't know any more about ice 
That letter was prepared as a Union letter, | 
that correct? 
Yes. 

And also the bulletin that came out saying the 
same things, was that -- this was a Union recites 
Yes. | 
Who prepared the letter? 

Ted Nolan. 

Ted Nolan. Who prepared the bulletin? 
Ted Nolan. 

So the men whose names appear on the Boeeeet 
of that committee, did not prepare or write 


that bulletin, is that correct? 


Right. 


* KOK 


Did you talk or I mean, so far as the garage 
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mechanics: over there, did you talk to them 


in connection with the Union? 

I don't care whether -- I mean,’ prior 
to the election day? 
Yes. 
How long before? 
About a week before; a week or so before. 
All right. On election day, did you go over 
to get them? 
No. On election day they moment to -- Jim 
phoned them from here. 


Jim Scott? 


They asked Mr. Bechtold and all of them that 


was there if they could call him before the 
election. 

Yes. 

And tell them. 

He asked the National Labor Relations people? 
Yes. 

I see. What happened then? 

Because they wanted to know -- they asked Jim 
if -- earlier if they could vote or not, and 
he asked the Labor Board guy if they could 


vote, and he asked the Union and Mr. Bechtold 
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was there, and they was all talking and 


discussing the two guys in the election, and 


| 
the Labor Board man said they can vote, but. 


their votes would be challenged. 

Well, you knew that their names hadn't been| 

included in the eligibility list that had been 

sent out by the company and a copy to the 

Union, isn't that correct? 

Right. 
You knew that prior to the day of the election, 
isn't that right? 

No, I didn't because I didn't -- I didn't — 
look over the eligibility list. I didn't 
know whose all names was on there. 

But you had the -- you talked to these peop 
before, a week beforehand? : 
Yes. And they wanted to know if they could 
vote and I said, well --- 
That was a week beforehand? 

_ Yes. 

When you talked to them and you said -- you 
said what? 
I said if that -- if their names is on the. 


eligibility list, there's no reason why you 
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can't and they asked Jim, and I guess he 


looked over the eligibility list and he 


said he didn't know; he would ask the Union 
man. | 

So he asked the Union man? 

Yes. 

So the Union man knew then approximately a 
week -- that's Mr. Nolan, right? 

Yes. 

He knew, approximately a week before the 
election that their names were Roe on the 
list? 

Right. 

That had been furnished by the company? 
Right. 

Either of the lists? 

Right. 

But that wasn't brought up then to anybody, 
was it? 


It was brought up at the election. 


Right before the election? 


Pre-election meeting. 
But not otherwise. That's the first time 


that it was brought up? 


Right. 
In other words, the Union didn't tell the 


National Labcr Relations Board, to your 


knowledge, that these men's names were 
omitted, is that correct? 

They did on the pre-election. 

Yes. Right then. 

Yes. 

But not then, the week before when they knew 
it? 


I don't know if Ted Nolan knew because we 


didn't talk -- the only time we talked to 


Ted about those two guys was the day of the 
election. 

You didn't talk to him beforehand? 

No. 

But you had the eligibility list and so did 
Jim Scott? 

Right. I don't think I've got one. 

Well, you had one, though, at that time? 
Well, they had it at the meeting. 

That day, but you had the list that was sent 
from the company? You went over that list? 


You had the list that the company sent, that | 
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the company had of the names and addresses? 
They had the name-and-address list, but I 
didn't go over it. 

But Mr. Nolan had it, didn't he? 

Yes. 

And in the Union correspondence it said that 
you had Union cards signed by the men over 
there at the garage area? 

Right. 

When were those obtained? 

The day before the election. 

So you talked to them again. the day before 
the election, right? 

Yes. Jim did. I didn't. 

And you had your cards at that time? 

Yes. Then Jim said he would talk to the 
Union representative and ask him if they 
could vote or not. 

Yes. But a week before that you had had a 
discussion, as you have testified to? 


They asked me if they could vote or not and 


I said, "I don't know.” 


What are their names? 


Rich Timmons and Max Kleinknight. 
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Was it just a week before the election that 


you had talked to them in any way, you or 
Mr. Scott? 
They wanted to know if -- I was out there, 


and they wanted to know if -- I took some 


cards out there and they wanted to know if 
they could vote or not. 

What time did you go out there? 

I don't remember. 

Well, they were there and they were working? 


They was there. 


And they were working on company business, . 


right? 
I guess. I guess they were getting ready to 
quit or something. 

You talked to them at the garage, though? 


Yes. I think they was just quitting or 


| 
something. They wasn't working. | 


But had they called you out or did you go out? 
No. I just went out to take some cards out | 
and they asked me if they, could vote, and I 
think that was before we even got the 


eligibility list. 


I see. Do you mean the one that the company 


sent 

Yes. 

With the mames and things Like that on it? 
Yes. I said I didn't know. I said I didn't 
know who they was going to omit. I said 


they was going to try to omit the truck 


drivers, but I said, "I don't know if that -- 
if that effects you guys or not,” which I said 
I didn't think it would. I-said, "You can ---" 
In other words, that was --- 

They could find out later. 


Yes. 


As a matter of fact, I took the cards out there 


for the truck drivers, because I didn't know we 


was going to omit them at that time. 
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Exhibit "E" to Affidavit of - 
E. W. Bechtold - December 8, 1966 


LIBERTY COACH COMPANY, INC. 
Schedule of Hours Worked By Garage Operators 
January 1, 1966 through November 10, 1966 


Equipment Description Hours Percentage 
Number Worked of Total 


Driveaway Trucks: 


578 Ford 
579 Ford 
580 Ford 
581 International 
582 Chevrolet 
583 International 
584 Ford 
585 Chevrolet 
586 as 
587 
589 
590 

. 591 
592 
593 
594 
595 
596 
597 
598 
599 
600 
601 
602 
603 
604 

Misc. 
3515.75 


Sales-Service Vehicles: 


Chevrolet 
Ford 


Model or 
Equipment Description Percentage 
Number of Total 


Factory Vehicles: 


350 Int'l. Tractor 
Model 20 Chevrolet Van 
C515 Ford Van 
1964 Model Chevrolet Pick-Up 
C101 Clark Fork Lift Truck 
C104 Clark Lift Truck 
C106 Clark Lift Truck 
C107 Clark Lift Truck 
-- Trash Wagon 
504 Int'l. Utility Tractor 


Kw 


N 
Wr Woh NO bh Uw © 


Ne ~ 
ipo ty a 4 
ououounowneo 


Management, Purchasing 
and Clerical 16. 59% 


Exhibit "K" to Affidavit of 
E. W. Bechtold-December 8, 1966 


' LIBERTY COACH COMPANY, INC. 


Schedule of Liberty Garage Invoices 
By Vendor 
For the Year 1966 through October 31, 1966 


Auvers Service Station 449.08 
201 East Main Street 
Syracuse, Indiana 46567 


Bowman Products Division ~ 2010. 37 
Associated Spring Corp 

P.O. Box 6908 

Cleveland, Ohio 44101 


Chet Rieds Car Parts 
Ligonier 
Indiana 46767 


Curtis Industries Inc. 
34999 Curtis Blvd. 
Eastlake, Ohio 44094 


Eby Ford Sales, Inc. 
922 Lincolnway East 
Goshen, Indiana 46526 


Elkhart Welding & Boiler Works, Inc. 
2132 South Main Street 2 
Elkhart, Indiana 46514 


Goshen Auto & Brake Service, Inc. 
122 E. Washington Street 
Goshen, Indiana 46526 


I, A. Miller-Goshen, Inc. 
405 W. Pike Street 
Goshen, Indiana46526 


K & K Truck Sales 
427 W. Pike Street 
Goshen, Indiana 46526 


Kar Products, Inc. 
2435 North Western Avenue 
Chicago, Illinois 20647 


Leslie R. Stupples 

Dri Power Distributor of Ind. 
Box 190 Rte. #5 

Marion, Indiana 46952 


Lewis Oil Company 
714 W. Detroit Street 
Warsaw, Indiana 46580 


McCormick Cutter, Inc. 
1001 South Huntington 
Syracuse, Indiana 46567 


National Mill Supply, Inc. 
201 East Columbia Street 
Fort Wayne, Indiana 46801 


1288. 50 


3809. 80 


11,214.07 


2025.11 
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Nicolia Machine & Repair Shop 
701 South Main Street 
Syracuse, Indiana 46567 


Nichols Auto Supply 
425 Medusa Street 
Syracusé, Indiana 46567 


Noble Motor Parts, Irn. 
125 W. Main Street 
Kendallville, Indiana 


Northern Gases, Inc. 

Pierceton, 

Indiana 

Overhead Door Company of Syracuse, Ind. 
P.O. Box 625 

Syracuse, Indiana 46567 


Plymouth Radiator Repair 
P.O. Box 132 
Plymouth, Indiana 


Smith Motor Supply-& Equip. Corp. 
W. Washington Street 
Goshen, Indiana46526 


Syracuse Shell Service 
Syracuse, 
Indiana 46567 


The Fullwell Motor Products Co. 
14700 Industrial Parkway 
Cleveland, Ohio 44135 


Wawasee Village Hardware 
P.O. Box 666 
Syracuse, Indiana 46567 


“Total $ 29, 694. 68 
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LIBERTY COACH COMPANY INC. 


SYRACUSE, INDIANA... : 
P. O. Box 608 _ Phone 219 ~ 457 ~ 3121 


ae | 
\ November 1, 1966 | 


b, ” be 


National Labor Relations Board 
Region 25 

ISTA Center, 150 West Market Street 
Indianapolis, Indiana 46204 


Attention: Mr. George M. Dick 
Acting Regional Director 


In re: Liberty Coach Company, Inc, 
Case No. 25-RC-3332 
| 


Dear Mr. Dick: 


In response to your letter of October 31, 1966, the employer's 
position with respect to the challenged ballots of Max est and 
Richard Timmons is as follows: 


1. Said employees are not a part of the stipulated appropriate 
Collective Bargaining Unit defined as "All production and maintenance 
employees of the employer at its Syracuse, Indiana establishmen mt, '? and 
are not for the following reasons: 


(a) The stipulation defined bargaining unit in |specific 
terms and limited the unit to employees of the employer "at its Syracuse, 
Indiana establishment," Neither Max Kleinknight or Richard Timmons 
are employed at ‘the employer's Syracuse, Indiana establishment. These 
two employees are employed at the employer's establishment in the Village 
of Wawassee, Indiana. - 


(b) Neither the petitioner union or the employer sought 
to have these employees included within the stipulated appropriate bargaining 
unit and lists supplied by the parties to the National Labor Relations Board, 
and the Board's eligibility list did not include these individuals.) Moreover, 
the petitioner union and the employer signed and agreed to the Board's 
eligibility list, which did not include these employees. ; 
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(c) The reasons for the non-inclusion of these two 
employees within the stipulated appropriate collective bargaining unit 
are clear and demonstrate their interests; and the interests of employees 
within the stipulated appropriate collective bargaining unit are so diverse 
that it would be to the disadvantage and disinterest of all concerned to 
have included them within the stipulated unit. The divergencies of the terms 
and status of their employment, as contrasted with production and maintenance 
employees of the employer at its Syracuse, Indiana establishment, are as 
follows: 


A I. They were hired and employed as truck mechanics 
for ernployment at the employer's Wawassee establishment. The Wawassee 
establishment consists of a building utilized as a repair garage for trucks 
and a dispatch office for over-the-road trucks. The truck mechanics are 
under the same supervision as mobile home haul-away drivers, but never 
in the course of the performance of their duties perform functions at the 
Syracuse, Indiana establishment, which is sometimes the case of haul-away 
drivers. nes - 


cay tm None of the employees within the stipulated 
Syracuse unit have occasion in the performance of their duties to enter or 
perform functions at the Village of Wawassee establishment. 


I. The truck mechanics do not have dual functions 
or responsibilities and have no contact with the employees comprising the 
stipulated unit at Syracuse, Indiana, and neither participate or assist or 
communicate with the employees comprising the stipulated unit at Syracuse; 
and there are no employees performing truck mechanic duties at the stipulated 
Syracuse unit. 


' Iv. A separate time clock is maintained at the 
Wawassee establishment for the truck mechanics, and no employee of the 
stipulated Syracuse establishment utilized the time clock of the Wawassee 
establishment. 


- Ve The hours of employment of the truck mechanics 
at the Wawassee establishment are completely unrelated to the employees of 
the stipulated Syracuse establishment, and the hours of employment of the 
truck mechanics do not relate to the hours of operation or activity at the 
factory establishment at Syracuse. 


_ VI. - The payroll work week of truck mechanics 
at the Wawassee establishment ends on a Thursday instead of.a Sunday 
and they are paid from a different payroll account than the employees of 
the stipulated Syracuse establishment. 
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+ VIL. The traditional hourly wage rates of the 
employer for truck mechanics are completely unrelated to any of the employees 
within the stipulated Syracuse unit. Further, all of the employees jat the 
stipulated Syracuse establishment participate in the employer's incentive 
bonus plan which is keyed to production to which all of their activities are 
directly related; whereas, the truck mechanics at Wawassee have hever 
‘received incentive bonuses because none of their activities are related to 
production of mobile homes. 


_ VII, The employees of the stipulated Syracuse 
establishment are essentially production carpenters and production sheet 
metal workers, as opposed to the highly skilled truck mechanics at the 
Wawassee establishment. 

. TX. No community of interest exists between the 
production and maintenance employees of the employer at its Syracuse, 
Indiana establishment and the truck mechanics at its Village of Wawassee 
establishment, | 
| 

X. The petitioner union does not ordinarily 
represent truck mechanics and has exhibited no interest in truck mechanics 
and a complete divergence of bargaining interests exists between the truck 
mechanics and the stipulated appropriate collective bargaining unif. 


2. The specific stipulated appropriate collective bargaining unit 
should be adhered to by the National Labor Relations Board in the iconduct 
of the election and the determination of eligible voters. The challenged 
truck mechanics neither come within the stipulation nor were they|dealt with 
as eligible voters by the employer or the petitioning union. The extent of 
the bargaining unit determines the valid pre-election activities of the parties, 
and members of the bargaining unit often determine the nature of. their vote 
on the basis of the community of interest they feel with other members of a 
defined bargaining unit. 


3. Here, it is obvious that the casting aside of the stipulation and 
agreed eligible employee list determined by the Regional Director might 
serve to change results of an election in which the non-challenged valid 
votes did not give a majority to the International Union of Electrical, Radio 
and Machine Workers. To count such challenged votes, if they are votes 
for the petitioner, would serve to impose the petitioner union upon the 
employees of the stipulated bargaining unit when a majority of such employees 
have not cast their vote for the petitioner union. _Pointedly, that would be the 
only purpose that validating the challenged ballots would serve in that the 
interest of the truck mechanics is so divergent from those of the stipulated 
unit that a community of interest in subsequent collective bargaining would. 


P 


not exist. 
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4. It is noted that the employer made known that it also challenged 
the subject ballots, along with the representative of the Board, and the employer 
objects to the counting or validating of the challenged ballots. 


5. It is further noted that in order for the challenged ballots to 
have any effect upon the results of the election both of them would have to be 
cast in favor of the petitioner union; and, thus, the two employees votes 
would be disclosed to all concerned, and the secrecy of the ballot guaranteed 
by the National Labor Relations Act and the Constitution of the United States 
would be violated, as well as the election notices of the Board and the agree- 
ments of the parties. These ballots, under such circumstances, could not 
be counted as valid ballots in this election any more than if they had been 
signed or otherwise marked with identification. The irreparable harm that_ 
this would engender is obvious to all concerned and would affect all present 
and future employees of the company and would constitute intimidation with 
respect to any future elections, because any employee in such future elections 
would have to reckon with the fact that the absolute secrecy of his ballot 
would not exist based upon actions of the Board in this election. 


In view of the foregoing, it is respectfully requested that the challenged 
ballots be determined invalid as cast by ineligible voters. The employer 
specifically and expressly reserves all of its appellate rights and hearing 
rights without limitation whatsoever in the premises. The employer will 
produce its records and witnesses at any hearing as evidence in support of 
the foregoing or upon request of the Regional Director or Board. 


Very truly yours, 


LIBERTY COACH COMPANY, INC. 


Clee “CCuecey 


nthe gee J- Hussey, President 


[Jurat Omitted in Printing]. 
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‘-Nover:ber 2, 1946 


National Labor Relations Board 
Region 25 

ISTA Center, 150 West Market Street 
Indianapolis, Indiana 46204 


Attenticn: Mr. Ceorge M. Dick 
Acting Regioral Director 


In re: Liberty Coach Company, Inc. 
Syracuse, Indien 
Case No. 25-20-3332 


Dear Mr. Dick: 


The following is the initial response of the SSD - Liberty Coach 
Company, Inc., to the objections filed by the IUE to the election comducted 
October 23, 1956: 


A. The srounds } thrcusn 6, set forth by the 
objections, are false in each anie Se respect; and neiiner t | 
nor its representatives iaterferec directly or indirectly svith, oz coerced, 
or intimicsted its SSO 2s, or¢ aia | any other acts 2 preventing free and fair 
election. The grounds cited oy che petitioner are but a furth 
conspiracy by the Sear and its Meese to eee accus 
company Guring th 2cts they now cite as groun 
aside tke ale ae ioa’s own pursuit of acts and = re 
and false 2¢cusatvioas pais With, SOESSES an2 SECSEESS ts i 
and no doubt can exist, ¢ fa. 


-~ > meet ann fn 
sea the results of 


“net pr petitioner « 
of the elzction were otherwis § acts and 
for seitin:; 23ide the e ion, Secarse ey petitione.ts faice accusczipns 
ag2inzt the company, its misresresentasioas SEE inter 
which would then have materially in oF the election. 
Cther exaccples cf the union's ones in preventing a free and fair election 
are as {sllows: 


| 

> : | 
i. : 4 the er-ployer in 3 so-called "news 
bullesin" dated October 26, 1965 of xranting aa extra bsnus to fool er:plo; Fess 
in the course of pre-election activity. 
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2. Falsely attempting to create an impression that a 
majority of Liberty Coach workers hac signed IUZ cacds and obtaining 
signatures on such cards through pretenses and unlawful iscducements. - 


3. Falsely accusing, in camp2ign Liter 
1986, che plant seperintexdent of the company of action: ond 
respect to election activity anc charactevizing those cerarks 
and itlegst. 


= 
_ 


4. Falsely accusing the ploat superintendent of the compan, 
y o re S 

of ile72} “fear tactics" Sor the purpose of influencin; emloyees votes in the 

election. ; 


5. Falsaly acer 


to cloge the plant -vnen 


Faisely eccus 
awey tae Chri 


Falsely accusing t ; Tintendent of the coms 
smouing privileses aw2y whea tae union "wins." 


Falsely chavacterici: 


? 
2 
desperate man doing cespe-ate things. 
t 


9. Falsely accusing the plant superin 
of havin: sometnt 


care sac: before whe election anu as an inducement for + 


B. Distributing copies of a sham letter dated October 21, 1955, 
plant superintcadcent cf 
activity such 23 “toi 
exercise of these? rigals," and accusing ° 
of 8 (a) 1 of the law, and falsely accuzing the pl: 
ad@itionci actions such ay questioniag empisy 
in a manner 30 2s to restrain cr coerce the 


Cc. Falsely accusing the plent superintendent of spying on union 
meatings or pretending to spy. 


R D. Falsely accusing the plant superintencent of granting w 
increases, d¢liberately timed to discourage emp-oyees fom forming 


age 

J 
S or 
joining the unica. 
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E. Falsely accusing the plant superintencent of ‘manipulation of 
the production bonus and of buying votes against the union. 
' 
This activity on the part of the petitioner union was initiated first by 
distributiny to employees a brochure in which a beld type caption states 
"The boss is breaking the law if he does any cf these tings" and,"¢oinc identally,!' 
many of the exarnples given are the grounds now cited end tne faise accusations 
made by the petitioner curing the course Of pre-election activity. Gontrastes 
with the accusations and allegations of th es tioner ia the fact that, seldom 
has any employer gone to gresterc esfort to avoid ever tne svightest influence 
upon its employees in tae free exercise of their votiag privilege. The 
employer cistributed no propaganda of any nature throuse the mails|or in 
handouts to its employees aad cid not cali its employees together, collectively 
or indivicaally, for the purpose of legitima:ely influensing their votes, let 


alone the illegal activities now compizined of by the petitioner. 


At the conclusion of the organizational election prior to the ons in 
question, the International Union there involved, in a Istier dated Cetober 17, 
19$1, advised éach employee of the company'the results of the October 6th 
election were certainly a great cisappointment to ali of us, but it was fairiy 
coma in the most democratic manner and without pressure from: the 

mpény.'" The same masacsemient aad the same plant suseriniendgat e:is:: 

s elzction, 
| 

Had this election resvultec in a majcrity for the petitioner, it is 
ease that it would caly heve occurred because of the illezal ana 


etics complained of herein. 


., 


Respectinily submitted, 


¥ COSCH COMPANY, INC. 


Bin LB Chey | 


Edward y J. Hussey, Aas 


{Jurat Omitted in Printing] 
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LAW OFFICES 
SHEA & SHEA 


3040 GUARDIAN BUILDING 
DETROIT, MICHIGAN 48226 


WOODWARD 3-!16'0 


WOODWARD 3-!I61i 
JAMZIS F. SHEA 


JOMN ©. SHEA 
FRANCIS L.WALSH 


November 21, 1966 


Mr. George M, Dick 

Acting Regional Director 

‘National Labor Relations Board 
Region 25 

ISTA Center, 150 West Market Street 
Indianapolis, Indiana 46204 


Attention: Albert N. Stieglitz, Attorney 


In re: Liberty Coach Company, Inc. 
Case No. 25-RC-3332 


Gentlemen: : 

Pursuant to your letter of November 16, 1966, please be advised that 
the employer has heretofore submitted, as part of its own objections, its 
position concerning the union's objections. 


You taised a question in our telephone conversation as to whether the 
employer's objections heretofore filed qualified as objections. In this connection 
it is my understanding there is no specific form for objections; and, certainly, 
the employer set forth the misrepresentations and conduct of the union that _ 
resulted in unfairly influencing and coercing the direction of the election. They 
were filed in affidavit form, which is not true of the union's objections; and, 
further, they were filed within the time requirements and service requirements 
of the Board; and it is clear from the premises set forth in these objections 
that they were intended as objections. A major question with respect to the 
employer's objections is whether or not the matters complained of had a 
determinative influence on the results of the election. Obviously they did not, 

-if the count, as it exists today, is finalized. If the challenged ballots change 
the results insofar as a majority for the union would be concerned, then they 
did have a determinative influence. 
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We believe the union should be required to respond as to their position 
to the objections filed by the employer and that this response should be detailed. 


In connection with the objections of the union, insofar as conduct of 
Mr. Ted Auer or other supervisors of the employer is concerned, their 
affidavits of their conduct will be the best evidence. All supervisory personnel 
of Liberty Coach Company, Inc. were instructed not to interfere in any manner 
whatsoever with union activities in relation either to the campaigning Dee to 
the electicn wr the election itself. 

: | 

Insofar as allegations of the union relating to illegal raises or bonuses 

by the employer, the following information is submitted: 


A.. The employer did not give any raises to its employees subsequent 
to the employer having any knowledge of any union activity. The employer gave 
an hourly raise early in the year 1966, and on September 12, 1966 the employer 
gave an increase of ten cents an hour, and at the time of announcing this ten cent 
an hour raise informed all employees that effective January 30, 1967 wages would 
be increased another ten cents an hour. The purpose of the immediate and pros- 
pective raise announced on September 12, 1966 was twofold in natute. 


I. The employer had had a considerable turnover due to the 
pressure of general high employment in its area and the fact that certain com- 
petitors, working on a piece rate basis, would give high piece rate|compensation 
to selected individuals for limited periods of time to induce employees to leave 
Liberty's establishment in Syracuse. It was hoped that raises in the employees 
hourly base rate would stabilize employment in the employer's establishment in 
Syracuse, Indiana. The employer's problem in this connection was that even 
though total annual compensation paid by it to employees exceeds the industry's 
norms in its area, employees are sometimes prone to compare isolated pay 
checks of a competitor's employee, not recognizing that such competitors? 
employees’ average pay check is far less than this employers, and|that the 
_competitor's employee was more subject to plant layoffs than employees at 
Liberty; and, consequently, the competitors! employees annual pay checks 
were far less than Liberty's. The reason for deferring ten cents of the hourly 
raise to January 30, 1967 was to allow the employer an opportunity] of building 
the cost of this raise into its product at the annual Louisville Mobile Home Show 
introducing the 1967 models. 


2. Another reason for the raises was to compensate for the 
inflationary pressures that were affecting employees in meeting their own 
personal obligations, and which factors were receiving such wide pyblicity in 
September of 1966. 


The employer had no knowledge of union activity in its plant as 
of September 12, 1966. 
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B. The employer's production bonus during the period of union 
pre-election activity and through the period of the election and presently has 
not changed in any respect. Because it is a production bonus, it, of course, 
varies with production. The following schedule will demonstrate, comparing 
the year 1965 to 1966, that the bonuses vary for all months of the year: 


1965 1966 


Week Ended Bonus Rate Week Ended Bonus Rate 


August 29 88d August 28 56¢ 
September 5 76¢ September 4 48¢ 
September 12 72¢ ‘September I1 48¢ 
September 19 - 92¢ _September 18 52¢ 
September 26 96¢ September 25 64¢ 
October 3 $1.00 October 2. . 92¢ 
October 10 96¢ October 9 84¢ 
October 17 64¢ Qctober 16 8s¢ 
October 24 60¢ October 23 8o¢ 
October 31 56¢ October 30 72¢ 
November 7 $1.68 November 6 56¢ 
November 14 $1. 84 
November 21 $1.12 
November 28 $1.04 
December 5 $1.60 
December 12 52¢ 
December 19 40¢ 
December 25 | 36¢ 

It is noted that there is no way in which the employer can change 
the bonus structure, inasmuch as the formula is fixed. 


With respect to the challenged ballots, the following information is 
submitted to reflect the fact that a minimal contact exists between the garage 
mechanics and any relationship to the employer's stipulated establishment in 
Syracuse, Indiana. The union, in its correspondence to the Board, has attempted) 
to make much of isolated incidences, half facts and misstatements of fact in. 
connection with the duties of the employer's truck mechanics. As an example, 
the truck mechanics for the full year 1965 worked 5,266.2 hours. Of that total 
4,987.2 hours were spent solely on the company's over-the-road haul-aways. 
Accoxdingly, 95% of their time was devoted solely to haul-away trucks. The 
other 5% of their time was utilized on the company's two other trucks, which 
were not repaired at the Syracuse establishment, but at the mechanics own 
establishment. In this connection, the union had originally excluded all truck . 
drivers, and it was the employer that limited the exclusion to haul-away drivers. 
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As to the year 1966, through November 10, 1966 the employer's truck 

mechanics worked a total of 4,515 hours, of which 4, 393 hours were devoted 

- exclusively to haul-away trucks, or a total of 97.3% of their work was devoted 
exclusively to havl-away trucks. The remaining 2.7% was spent principally 
on the employer's two other trucks and at the mechanics own establishment. 
The union has made much of the efforts of the mechanics in connection with 
the employefs fork lift trucks. In this connection, such efforts would not ~ 
comprise 1% of their time and this would be spent principally at their own 
establishment. The employer has a service contract with an outside company 
to service its fork lift trucks, and it would only be an emergency that would 
require the efforts of the truck mechanics in this regard. ; 


It is clear that the union claims it had representation cards/from the 
two truck mechanics prior to the election, but it also had the employer's list 
of eligible employees and had not informed the Board that it claimed the 
mechanics who were excluded as eligible voters. Consequently, the Board's 
eligibility list did not include the truck mechanics. These mechanics did not 
arrive at the polling place until long after the eligible employees had voted. 
Certainly, the union, under-these facts, is estopped from questioning the Board's 
eligibility list and, especially, after its representative signed and approved 
that list after a discussion concerning the mechanics and with the full knowledge 
that the employer considered them ineligible and that the Board did. 5 

‘ 


It cannot be considered good faith on the part of the union to raise this 
issue when they did, when only they, if their claims are believable, had knowledge 
of any controversy concerning the truck mechanics before the election and should | 
have raised that issue when it could have been disposed of prior to/the election. 
The employer had the right to state its position fairly to these employees if they 
were to be included as part of the unit, and the union should not be)permitted 
to breach its stipulation in this regard. These employees would thus have 

” been denied their right to be informed fully by both sides. : 


Another matter that the employer now requests the Board to investigete 
is the rumor that is circulating in its Syracuse establishment that the union 
has coerced one of the garage mechanics and attempted to coerce another into 
signing an affidavit as to the nature of their vote in the challenged ballots. 

The employer believes that this activity on the part of the union would render 
these votes invalid, even if they were otherwise eligible ballots. | 


In connection with your visit to Syracuse, we would suggest|that your 
interviews with all witnesses be conducted on neutral ground rather than in 
the company's establishment during working hours. The reason for this is 
that the union has circulated certain of its communications with the Board to 
employees, and we feel that interrogating the employees would lend credence 
to the union's objections, which are without merit. 

Very truly yours, 


SHEA & SHEA 
James F. Shea 


—_——_—_ 
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LAW OFFICES 
SHEA & SHEA 
3040 GUARDIAN BUILDING 
DETROIT, MICHIGAN 48226 


WOODWARD 3-1610 


MES F. SHEA WOODWARD 3-161! 
JA 
VON C. SHEA 


FRANCIS L. WALSH 


December 12, 1966 


National Laboxy Relations Board 
Region 25 

iSTA Center, 150 West Market Street 
Indianapolis, Indiana £6204 


Attention: Mr. George M. Dick 
Acting Regional Director 
In re: Liberty Coach Company, Inc. 
Syracuse, Indiana 
Case No. 25-RC-3332 


Dear Mr. Dick: 


With reference to our telegram to you of Friday, December 9, 1966, 
and our subsequent telephone conversation of that date wherein you granted 
an additional week for submission of our evidence, please be advised that 
the court reporter was to submit, as of this date, the transcripts taken through 
last Thursday evening with the exception of the testimony of Mr. Pletcher. 
Mr. Pletcher's testimony will be furnished as soon as itis transcribed. In 
this respect, his testimony, insofar as the offer of the company, will de limited 
in nature in accordance with a transmittal letter to be forwarded. 


The evidence submitted by the company will demonstrate that not only 
is the Liberty garage operation a completely separate operation from a 
bargaining unit standpoint, but it will demonstrate that the garage operators 
actually have substantial management functions, as well as clerical responsi- 
bilities, and are in a confidential and fiduciary and security relation to Liberty 
Coach Company, Inc. 


Consequently, even if the operation were not completely independent 
from the establishment at Syracuse, the so-called garage mechanics would 
be excluded and ineligible on the basis that they constitute management, 
clerical, confidential'and security people in their relationship to Liberty. 
Their own testimony will demonstrate this fact. 


Very truly yours, 
SHEA & SHEA 
James F. Shea 
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LAW OFFICES 
SHEA & SHEA 


3040 GUARDIAN BUILDING 
DETROIT, MICHIGAN 48226 


JAMES ©. SHEA WOODWARD 3-1610 ' 
JOHN C. SHEA WOODWARD 3-/611 : | 


December 15, 1966 
National Labor Relations Board 
Region 25 
ISTA Center, 150 West Market Street 
Indianapolis, Indiana 46204 


Attention: Mr. George M. Dick 
Acting Regional Director 


In re: Liberty Coach Company, 
Syracuse, Indiana 
Case No. 25-RC-3332 


x , | 
Dear Mr. Dick: 
| 


“In amplification of, but not in limitation of, the company! S$ posi- 
tions communicated heretofore, we respectfully submit the following: 


| 
In particular as to the letter of IUE signed by Ted Nolan and 
dated October 21, 1966, which letter was mailed to all Liberty employees 
as an enclosure with a union "News Bulletin" dated October 21, 1966, the 
testimony and evidence submitted to the Board will show: 


1, That although the bulletin states at the bottom "Issued by 
your Organizing Committee" and then names thirteen Liberty employees-- 
that in fact it was not issued by these Liberty employees, and that in sworn 
testimony these Liberty employees have repudiated its contents, and 
testified that they would never have endorsed the contents of that bulletin 
or signed their names to it, Moreover, several members of the so -called 
Organizing Committee have testified they had never consented to bécoming 
members of the committee. Further, every member of the Organizing 
Committee questioned, testified that they personally knew of no evént where 
Ted Auer had threatened anyone or did any of the acts alleged. 


Further, very employee, including the members of the Organizing 
Committee, testified that no member of management or supervision 
attempted to interfere with or restrain union activity, election activity 
or organizing activity; that all employees were treated fairly in the 
election; and that pre-election environment of Liberty was free, op 
and uncontaminated by any company restraint or coercion, 
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2. To the company's knowledge, no real attempt has been made ; 
by the union to produce evidence supporting the charges leveled against 
Ted Auer. If there has been, the company has no knowledge of its nature 
and has had no opportunity to refute such evidence. Certainly, if the 
union, after seeking tc make charges against Ted Auer a central theme 
in the election, chose to ignore those charges in producing evidence on 
its objections, then it is obvious those charges were a deliberate sham 
in a grossly insidious scheme to take malicious and unfair advantage of 
this company and its employees, and the National Labor Relations Board. 
It is the type of conduct on the part of a union that if it succeeds, will 
strike at the very roots of the precepts to which the Board is dedicated. 

3, A review of the evidence collected by the company will 
demonstrate that Liberty did everything possible to see that an atmosphere 
of freedom and an environment of free, unrestrained and unthreatened 
choice existed in the recent N.L.R.B. election, All employees were free 
to talk and solicit union membership on the job, and the fact that they. 
freely did so, signed representation cards on the job, wore union buttons, 
and felt no necessity to hide union affiliations is the best evidence that the 
company should be commended by the Board for its efforts to adhere to 
the Board's policies in the pre-election activity. Indeed, every employee 
testified that no attempt was made by the company to present its views in 
any manner to any employee. 


4. Mr. Ted Nolan, the author, issurer and publisher of the union 
literature, would now'take the position that the company had an opportunity 
to refute the lies contained in that literature. Mr. Nolan seeks to take 
advantage of decisions by the National Labor Relations Board that have no 
application to the facts herein, It is obvious that he had a pre-election 
intent in this regard and is playing games, not only with the company but 
with the Board. 


The company had no opportunity to refute the charges authored and ; 
published by Ted Nolan, In the first place, a blanket denial by the company 
on election eve would ‘have only served to re-publish the charges and further 
confuse and inflame the situation. It would have been one matter if 
Mr. Nolan had stopped with his letter. Instead, he put out the News 
Bulletin of October 21, 1966, but made it appear as if said bulletin was 
issued and endorsed by thirteen employees of Liberty Coach Company, 
and that those thirteen employees were claiming that the allegations 
in that News Bulletin were fact. The only way the company could have 
adequately refuted those charges would have been to conduct an investi- 
gation, interrogate the thirteen, as well as other employees, and after 
establishing the facts, obtain public disavowals from the thirteen 
individuals concerned, 
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The company did not have sufficient time to conduct such an 
investigation and the company's very acts in doing so would have made - 
it severely subject to unfair labor charges and completely undermined - 
the freedom of the election. Mr. Nolan knew this. Pointedly, if the 
company had without an investigation called thirteen of its employees 
liars, what would have been the result, It turns out that the thirteen 
were not involved in issuing the bulletin of October 21, 1966, but that 
Mr. Nolan was. Mr. Nolan should not be permitted to subvert the very 
laws and policies laid down to protect employees from over-reaching 
employers. That subversion would undermine those laws and policies. 

It is interesting to note that Mr. Noaln had a personal and enduring motive 
for attacking Ted Auer, completely ungermane to the election, which 
motive is covered by sworn evidence. To-misrepresent is one thing; to 
compound those misrepresentations by attributing them to others is 
insidious. 


The company is in no way limiting its objections by the foregoing 
comment. It is noted that, although the transcript is somewhat confused 
on this point, the company will withdraw its objections if, but only if, 
the Board determines that the challenged ballots are invalid and the 
garage operators are not eligible to vote. | 

| 


It is further noted that the company has submitted completely all 
testimony taken by the company or its attorney. As to the testimony of 
various people on the Organizing Committee, the company is not adopting 
their testimony or opinions as to when it first had knowledge of union 
activity. Those individuals are in a sense in this proceeding adverse parties. 
Their testimony is contradictory in this respect. Further, the company is 
not submitting as its own their testimony where it is contradicted by other 
testimony by management personnel and other employees. Note that Gobe 
Auer testified the first efforts at organization were accomplished secretly. 


Very truly yours, 


SNe ag 
. SHEA & | Eee 


/ ‘, Nie ” 
Love INS 


James F. Shea 
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LAW OFFICES 
SHEA & SHEA 


3040 GUARDIAN BUILDING 
DETROIT, MICHIGAN 48226 


JAMES F. SHEA WOCOWARDO 33-1610 
JOHN C.SHEA WOOOWARDE SESH December 16, 1966 


National Labor Relations Board 
Region 25 

ISTA Center, 150 West Market Street 
Indianapolis, Indiana 46204 


' Attention: Mr. George M. Dick 
Acting Regional Director 


Liberty Coach Company 
Syracuse, Indiana 
- Case No. 25-RC-3332 


Dear Mr. Dick: 


In amplification of, but not in limitation of, the position of the 
company in the subject case, we would like to submit the following: 


The union stated that its offer in the News Bulletin of October 21, 
1966, to give a charter membership free from the burden of initiation 
fee, was not in violation of the law. It should be noted that this offer 
was coupled in juxta position tothe statement, "Sign your card today,.. 
and vote "Yes" on October 28th.'' Again the union is attempting to 
take advantage of the law, rather than to treat honestly and fairly with 
the requirements of the law. By coupling the offer with the quoted 
statement, it is obvious that Mr. Nolan intended to connote that a vote 
"yes"! was required for the free initiation fee. 


This statement was contained in the News Bulletin of October 21, 
1966, and on the basis of evidence submitted to the Board and previously 
commented on, it is obvious that this Bulletin was not written in good 
faith and Mr. Nolan and the union are in the posture as to that Bulletin 
of now trying to isolate the statement with respect to the initiation fee 
and claim that it was made in good faith, whereas the facts demonstrate 
the News Bulletin and accompanying letter were shams in every 
respect. Very truly yours, 


‘ ‘SHEA & SHE 
yy f VA 
eae 


* James F. Shea 
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LAW OFFICES . 
SHEA & SHEA 


3040 GUARDIAN BUILDING 
DETROIT, MICHIGAN 48226 


pees REGISTERED 


WOOOWARD 3-!1610 
WOOOWARD 3-161! 
JAMES F.SHEA RETURN RECEIPT 
JOHN C. SHEA 
FREOERICK WM. HEATH 


Mr. William T. Little . May 18, 1967 
Regional Director : 
National Labor Relations Board 
Region 25 
ISTA Center, 150 West Market Street 
Indianapolis, Indiana 46204 | 
Liberty Coach Company, Inc. 
Case No, 25-RC-3B2 
Objections 
~ | 
Dear Mr. Little: a | 
The employer hereby renews its objections to illegal and unfair 
conduct on the part of petitioner union effecting the re sults of the election 
as setforth in prior correspondence, objections, exceptions, briefs, 
documentary evidence, and transcripts and evidence filed with the Regional 
Director and National Labor Relations Board, all of which is incorporated 
herein by this reference. 


The employer further objects to the denial to the employer of fair 
and just administrative procedures in the investigation and review of 
objections and challenges and exceptions by the Regional Director dnd the 
National Labor Relations Board wherein the-evidence has been completely 
disregarded without affording the employer a hearing, 

The employer further objects to election procedures followed by the 
Regional Director that are completely contrary to election procedures 
established for two hundred years in this country, and specifically | 
to the statute requiring a secret election, as setforth in challenges) 
incorporated herein by reference. | 


contrary 


Very truly yours, 
| 
LIBERTY COACH COMPANY, 

| 


rederick Wm. Heath. 
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SOUTH BEND. INDIANA 
TELEPHONE 


RECIONAL Crrice— MELROSE 4.7554 
Bus Recionan Orrice ~AT. 93-1923 


October 17, 1961 


LIBERTY COACE EMPLOYEES 


Greetings, = 

The results of the October 6th election were certainly a great disappointment 
to all of us, but it was feirly conducted in the most democratic manner and 
without pressure from the Company. 


Had everyone that signed e card voted yes, we would heve won with a good major- 
ity, but it wes their right to change their minds - even though it was not to 
“heir own benefit, 


Our organizing drive did wake management up to the extent that most of the 
employees got a small pay raise and thet is worth something. 


Perhaps a yeer of serious reflection on what they could have gained by a dif- 
ferent vote will make 2 lot of pecple wish to make a better "thought out" 
decision next year. We will be in commnication with you later. 


With best wishes to you and your family, I em 


Fraternally yours, 


One BH 


James D, Hill 
International Representative, 
Region No. 3, UAW 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


INTERNATIONAL UNION OF ELECTRICAL, 
RADIO AND MACHINE WORKERS, AFL-CIO 


Petitioner, 


Vv. | No. 22,181 
NATIONAL LABOR RELATIONS BOARD, 
Respondent, 
and 
LIBERTY COACH COMPANY, INC., 
Intervenor. 
LIBERTY COACH GOMPANY, INC., 
Petitioner, 
Ve 
NATIONAL LABOR REEATIONS BOARD, 
Respondent, 
and No. 22,394 


INTERNATIONAL UNION OF ELECTRICAL, 
RADIO AND MACHINE WORKERS, AFL-CIO, 


Intervenor. 


ON PETITION TO REVIEW AN ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 


BRIEF FOR PETITIONER IN NO. 22,181 


Statement Of Issue Presented For Review 
The issue presented in No.22,181 is whether the Board 

| erred in refusing to grant the additional remedies sought by the 
Union. 


(The pending case has not previously been before this 


' Court under the same or any other title.) 


Statement Of The Case 


This case is before the Court on petitions pursuant to 
Section 10(f£) of the National Labor Relations Act, 29 8.8.0. 8160(£), 
for review of a decision and order of the National Labor Relations 
i Board issued on August 1, 1968, officially reported at 172 NLRB No. 
/ 154, and on cross-application for enforcement of that order by the 
: Board. The Union, International Union of Electrical, Radio and 
Machine Workers, AFL-CIO and petitioner in No. 22,181, filed its 
_ petition in this Court on August 2, 1968. Subsequently, Liberty 
Coach Company, petitioner in No. 22,394, filed its petition in 
the Court of Appeals for the Seventh Circuit and that matter was 
transferred to this Court on October 10,1968 pursuant to 28 U.S.C. 
82112. Both cases have been consolidated by this Court, and each 
| petitioner is an intervenor in the proceeding initiated by \the other 


| 
petitioner. 


The order to which both petitions are addressed was issued 
| 
in proceedings before the Board under the provisions of Sections 


| 
10(b) and 10(c) of the National Labor Relations Act (hereinafter, 


oA = 


the "“Act''), pursuant to a complaint theretofore issued by the 
Board's Regional Director for the Twenty-fifth Region wherein 
Liberty Coach Company (hereinafter, the "Company") was charged 
with certain unfair labor practices in violation of Sections 8(a) 


(1), 8(€a)(3) and 8(a)(5) of the Act. 


Statement Of The Facts 


A. Statement 


This brief addresses itself to the issue in No. 22,181, 
namely the inadequacy of the relief ordered by the Board to re- 
dress the refusal-to-bargain violations which it found the Company 
committed. 

In No. 22,394: the Company has raised a number of issues 
CApp. ) with respect to the merits of the Board's decision. 
Although the Union has, intervened in that proceeding, we see no 
need to brief those issues at this stage since the Company's brief 
has not yet been filed and the Board will presumably adequately 
defend its own decision. Should we desire to supplement the argu- 
ments presented by the: Board, we shall do so in our reply brief. 

In our brief, we will set forth and discuss the Board's 
findings only to the extent they bear upon the sufficiency of the 
remedy. We will show the necessity for the additional relief 
requested as well as the ineffectual nature of the remedy devised 


by the Board. 


B. The Representation Proceedings (25-RC-3332) 


On September 27, 1966, the Union petitioned the Board for 


an election to be held in a unit of "all production and maintenance 
employees at the Company's plant in Syracuse, Indiana, exciadine all 
truck drivers, guards, professional, technical and salaried employees, 
and supervisors as defined in the Act'!(App. ). Thereafter, the 
Company and Union entered into a "Stipulation for Certification Upon 
Consent Election" for a different bargaining unit consisting of "all 
production and maintenance employees of the Employer at its Syracuse 
Indiana establishment but excluding all office clerical employees, 
all mobile home havlaway drivers, guards, and all professional em- 
ployees and supervisors as defined by the Act" (App. >. 
An election, pursuant to said stipulation, was conducted on 
October 28, 1966. The Union received 94 votes, 94 votes were cast 
against representation, and two ballots were challenged (App. ). 
Both the Company and the Union filed objections to the 
election which, together with two challenged ballots ,were investi- 
gated by the Regional Director. On December 29, 1966, the Regional 
Director issued his report which recommended the election objections 
be overruled and that the challenges to the two ballots be sustained 
because these two employees were garage mechanics and not jin the 
unit (App. ). 
Both the Company and Union filed exceptions to the Regional 


Director's report and on April 24, 1967 the Board issued its decision 


-4 a 


(App. ) which adopted the Regional Director's recommendations 
on the election objections but held that the two challenged ballots 


should be counted because they were cast by employees whose inclusion 


in the unit was not inherently inappropriate as a matter of law (App. 


)- 

On April 28, 1967 the Company filed a motion to have the 
Board reconsider its decision. On May 9, 1967 the Board denied said 
motion because it failed to raise material and substantial issues 
and, adhering to its original decision, the Board directed the Regional 
Director to open and count the two outstanding ballots (App. ie 

On May 16, 1967 the ballots were opened and both were found 
to have been marked "Yes" for union representation. Thereupon the 
Company filed objections to including the two ballots in a final tally 
because of alleged physical infirmities with respect to one; and 
because of the secrecy of the second was claimed to have been violated. 
On June 16, 1967, the Regional Director issued his report which 
recommended certification of the Union on the finding that the first 
ballot was not void simply because two lower corners had been torn off. 
Since this one ballot was determinative of the Union's majority, the 
Regional Director found that it was not necessary to consider the 
objections to the second ballot (App. ). The Company thereupon 
filed exceptions to said report. 

On August 16, 1967 the Board rejected the Company's excep~- 


tions, adopted the Regional Director's recommendations, and certified 


| 
the Union as the exclusive bargaining representative of the employees 


in the appropriate unit (App. ). 


C. The Unfair Labor Practice Proceeding (25-CA-2921) 


On August 17, 1967 the Union requested the Company to 


' bargain with it as the certified representative of its employees in 
the appropriate unit. The Company refused. On October 24, 1967, 
following the filing of charges by the Union, the Board issued a com- 
plaint which alleged that the Company had unlawfully refused to bar- 
gain with the Union in violation of Section 8(a)(5) of the Act. The 
complaint also alleged violations of Section 8(a)(3), with respect to 


the discharge on September 5, 1967 of one of the most active members 


of the Union's organizing committee, and violations of Section 8(a)(1) 
' with respect to the Company's coercion and intimidation of employees 
following the certification of the Union (App. )- | 
On February 12, 1968 Trial Examiner Melvin Pollack issued a 
decision and recommended order that the Company cease and desist from 
refusing to bargain with the Union. Said order paronmandee the 
; dismissal of the other allegations of unfair labor seoetiols in the 
complaint (App. ). Both the Company and Union filled| exceptions 
to the Trial Examiner's decision and recommended order (App. ). 
| With respect to the remedy recommended for the refusal to bargain 


| 
violation, the Union requested that the Board order the Company to 


take certain additional remedial relief, as follows: 


{1) That Respondent upon. request of the Union 
made within one month after this order becomes 
effective, immediately grant the Union and its 
Representatives: 

(1) a list of the names and addresses of all 
employees within the unit with job classi- . 
fications and rates, and all fringe benefits, 
and for a period of three years thereafter 
promptly inform the Union of all changes in 
said list; 

Reasonable access for a 3 year period to 

its bulletin boards and all places where 

notices to employees are customarily post- 

ed. 
(2) That Respondent makes its employees whole for 
all losses: in wages, insurance, pension or other 
fringe benefits which the employees of Respondent 
have suffered since August 17, 1967, by paying them 
such amounts as there is reasonable basis for find- 
ing they would have received had Respondent bargain- 
ed in good) faith with the Union immediately follow- 


ing its certification. 


(3) That Respondent make all provisions of any con- 


tract negotiated between the Union and the Respondent 
including wage increases and fringe benefits, retro- 


active to August 17, 1967. 


=F = 


(4) That Respondent upon request of the Union 


made within one month after this order becomes 


ed by the Union to deal with all grievances which 


| 

effective, meet with any representative designat- 
| 
| 


have arisen in the plant since August 17, 1967, and 
| 
if such grievances cannot be resolved to the satis- 
| 


faction of the Union and the Respondent, that the 


Union may, within 30 days after receiving a final 
written answer from Respondent to any grievance or 
grievances, request arbitration by written notice 

to Respondent, and Respondent shall then submit 

such grievance or grievances to binding arbitria- 

tion before an arbitrator to be mutually agreed 

upon between Respondent and the Union, with expenses 
of such arbitrator to be paid half by the Union and 
half by the Employer. In any such erbitratione all 
past practices and conditions existing in eel piant 
at the time the grievance arose are to be treated 

as if incorporated into a contract between the Union 
and the Respondent, except that irrespective of any 
existing past practice or condition in the plant, the 
arbitrator shall consider that one term and condition 
re: employment at all times on and after August 17, 
1967, was that no employee should be disciplined or 


discharged except for just cause. If the Union and 


sere 


the Respondent cannot mutually agree upon an 

arbitrator within 30 days after the receipt 

by the Respondent of a written request from 

the Union for arbitration, the Union shall re- 

quest the Federal Mediation and Conciliation 

Service to submit a panel of seven names and 

each the Union and the Respondent shall take 

turns in striking therefrom a name at a time 

until only one name remains and that name shall 

be the arbitrator to hear the grievance or 

grievances iso noticed for arbitration. Said 

right to arbitrate all grievances shall continue 

until superseded by any collective bargaining 

agreement signed by the Union and the Respondent 

or for 3 years from the date this order becomes 

effective, whichever shall occur first. 

On August 1, 1968 the Board issued its decision and order 

which found that the Company violated Sections 8(a)(1) and 8(a)(3) 
of the Act, as alleged in the complaint, but in the case of the 8(a)(5) 


refusal-to-bargain violation, the Board issued a cease and desist 


order and did not adopt any or all of the additional remedy request- 


ed by the Union in its foregoing exceptions (App. ). 


aoe 


ARGUMENT, 


The Board Erred In Refusing To Grant 

The Additional Relief Requested By 

The Union 

The Board's order, insofar as it relates to the Company's 

refusal to bargain, was confined to a standard cease and desist 
provision and a prospective direction to bargain. The Board denied, 
without discussion, the Union's request for compensatory and other 
relief, including an effective grievance procedure so as to maintain 
existing practices and conditions together with the prohibition 
against unjust discharges. The Board failed to provide such relief 
| although it is currently engaged in a major reassessment of) its 
remedial policies applicable to refusal-to-bargain violations such 


as the one in this case. 


In Section 10(c) of the Act, Congress gave the Board broad 


‘power "to take such affirmative action including ~einstatenent of 

, employees with or without back pay, as will effectuate the policies 
‘of the Act." This power, in the words of this Court, remedially 
‘requires the "restoration of the status quo to the greatest extent 

| practicable; however, the basic purpose of restoring the status quo 
_ is to redress the injury done to employees [citations omitted]." 
‘Local 57, International Ladies Garment Workers Union, AFL-CIO v. 
N.L.R.B., 126 U.S. App. D.C. 81, 86, 374 F.2d 295, 300, cert. den. 
387 U.S. 942 (1967). We will show that unless relief requested by 


the Union is granted it will be impossible to restore the status 
quo ante and the Board's refusal-to-bargain order cannot, there- 
fore, effectuate the policies of the Act. 


The additional relief sought by the Union generally 


falls in three categories: (1) informational--consisting of the 


names and addresses of all bargaining unit employees, access to 
bulletin boards, and disclosure of the employees' rates and other 
existing conditions of employment; (2) compensatory--consisting 
of: (a) an amount equal to the wages and fringe benefits that 
the employees would have received following the Union's certifi- 
cation (August 17, 1967), the payment of which is necessary to 
make the employees whole for the losses they suffered because of 
the Company's refusal-to-bargain in good faith; and (b) the 
retroactive (to the date of the Union's certification) application 
of the provisions of any contract negotiated by the parties follow- 
ing enforcement of the refusal-to-bargain order; (3) grievance 
and arbitration procedure--consisting of the right of the Union, 
pending the negotiation of a collective bargaining agreement, to 
grieve and arbitrate all disputes concerning the maintenance of 
existing practices and working conditions, including the prohibi- 
tion of unjust discharges and disciplinary action. 

The refusal to bargain and other unfair labor practices 


in this case, together with the tortuously extended representation 


proceedinah= were deliberately engaged in by the Company as a 


stalling tactic in order to undermine employee support for! the 


Union and seriously jeopardize such agreement that may be 
ultimately obtained. As of the writing of this brief, seventeen 
months have elapsed since the certification of the Union. | By the 


time all briefs are filed, argument heard, and this Court issues 


its decision, approximately three years will have elapsed from the 


date (September 27, 1966) that the Union originally filed its 


petition for an election. 


The remedy requested by the Union seeks to undo the profit 
and advantage obtained by the Company's successful evasion) for 
nearly three years of its statutory duty to recognize and bargain 
collectively with the Union. We believe that the compensatory 
aspects of the requested remedy is totally consistent with! the 
objective of making the employees whole and that the pre-contractual 
grievance procedure will provide the employees a modicum of effec- 
tive union representation pending the negotiation of a collective 
the 


agreement pursuant to the bargaining order. Together with) 


This case presents an outstanding example of prolonged 
litigation to avoid bargaining and to deny employees their 
right of union representation. Despite an initial consent 
election agreement, the representation proceedings were 
thereafter extended over a period of one year, during which 
the Company filed every conceivable objection, motion, | and 

exception, all of which were ultimately denied by the Board 
as being either "unmeritorious" or without having presented 
"material and substantial issues" (Supra at 4-6 ). The 
same dilatory tactics were engaged in by the Company in the 
unfair labor practice proceedings, which also consumed a 
period of one year (Supra at 6-9 ). 
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informational features of the requested order, these additional 
remedies are consistent with the restoration of the status quo 
ante. 
In United Steelworkers of America, AFL-CIO (H. K. Porter 
nh a At NS AOA SE Se 
Company) v. N.L.R.B., 124 U.S. App. D.C. 143, 389 F.2d 295, 302 
(1967) this Court had the occasion to consider the adequacy of 
Board remedies in refusal-to-bargain cases and pointed out: 
"...1£f the Board can do no more than 
repeatedly order the Company to bargain in 
good faith the workers’ right to bargain 
collectively may be nullified. The Board 
is empowered to see that this does not hap- 
pen." 
The Board has likewise’ recognized the need for remedial relief 
beyond its standard "cease and desist" and "bargain upon request" 


2 
orders .— 


H,. W. Elson Bottling Company, 155 NLRB 714, 715, enforced in 
part 3795 F.2d 223, STBSIOT C6th Cir. 1967) [equal time in the 
case of captive-audience meetings called by an employer]; 
Scott's Inc., and Int'l Union of Electrical R and M Workers, 


L- ’ ’ - modified and entorce 
UVS. App. D.C. 303, 383 F.2d 230 [wherein access to bulletin 
boards and the right of the Union to present its views in 
captive-audience meetings was granted but reading of notices 
by the Employer was denied]; J. P. Stevens & Co., 157 NLRB 
869, 877-879 enforced 380 F.2d 292 (2d Cir. 1967) [mailing of 
notices, union access to bulletin boards and meeting of em- 
ployees required for the reading of notices by the employer]; 
N.L.R.B. v. Grossinger, Inc., 372 F.2d 26 (2d Cir. 1967) [ac- 
cess by nonemployee organizers to the employer's premises]; 
N.L.R.B. v. United Aircraft Corp., 324 F.2d 128, 130 (2d Cir. 
mailing of notices and denial of the claimed inviola- 
bility of Employer premises for organizational activity]. And 
for a comprehensive survey of nonconventional remedies, see 
Flannery, The Need For Creative Orders Under Section 10(c) of 
the NLRA, U.Pa.L.Rev. l, 


| 

Thus in H. W. Elson Bottling Company, 155 NLRB 714 (1965), 

enf'd in part sub nom N.L.R.B. v. Elson Bottling Company, 379 F.2d 
| 

223 (6th Cir. 1967), the charging parties request for more| than the 


usual posting of notices and for reasonable access to the employer's 


| 
bulletin boards was sustained by the Board as follows: 


"We find merit in the Union's argument that 
additional remedies are required to cure the 
unfair labor practices which occurred here. 
The Board has a particular duty under Section 
10(c) to tailor its remedies to the unfair 
labor practices which have occurred and there+ 
by effectuate the policies of the Act. Thus, 
'depend[ing] upon the circumstances of each 
case' the Board must 'take measures designed 
to recreate the conditions and relationships 
that would have been had there been no unfair 
labor practices." 


| 
In the instant case the right to the names and addresses 
: of employees2/ and the obligation to disclose employee rates, job 


classifications, and other benefits accrued as of the date|the Union 


| was certified. Rockwell Standard Corp., 166 NLRB No. 23 (1967); 


Shell Oil Co. (Roxana, I1l.), 167 NLRB No. 32 (1968). The \refusal 
; to supply such information constitutes an independent refusal-to- 
, bargain violation. E.g., N.L.R.B. v. Boston Herald-Traveler 


| 

3. Remedies which require the union to be furnished with a list 
of names and addresses of the employees, and to keep the 
list current for one year, were included as part of the Board's 
order in J. P. Stevens & Co., Inc., 163 NLRB No. 24 (1967) and 
Marlene Industries Corporation, 166 NLRB No. 58 (1967).| Re- 
quiring the employer to provide the union the names and 
addresses of its employees will not be unduly burdensome. In- 
deed, such a provision has become a standard aspect of tthe Board's 
preelection procedures following Excelsior Underwear, Inc., 156 
NLRB 1236 (1966). 


Corporation, 210 F.2d 134 (lst Cir. 1954); Vanette Hosiery Mills, 
80 NLRB 1116 (1948) enf'td 179 F.2d 504 (Sth Cir. 1950). Further- 


more, the requested information is essential to the effective 
implementation of the bargaining order. In view of the Company's 
consistent avoidance of its statutory duty to recognize and 
bargain with the Union, the non-inclusion of the requested infor- 
mation in the bargaining order will only provide the Company the 
opportunity of obtaining further delays because of the necessity 
to file new unfair Labor practices upon the Company's refusal to 
bargain in good faith by withholding essential information from 
the Union. 

In International Union of Electrical Workers (Scott's 
Inc.) v. N.L.R.B., 127.U.S. App. D.C. 303, 383 F.2d 230 (1967), 
enforcing and modifying 159 NLRB 1795, 1806-1808 (1966), this 
Court approved a remedy which requires reasonable access to an 
employer’s bulletin boards and all places where notices to em- 
ployees are customarily posted. This opportunity to effectively 
communicate is also fundamental to the successful negotiation of 
a collective bargaining agreement and should be included in this 
case. 


While it may be argued that Scott's and Elson fall among 


the so-called "serious; misconduct" casesi/ it is submitted that 


E.g. J. P. Stevens! and Co., Inc., 157 NLRB 869, enf'd in 
substantial part z 29 d Cir. 1967), cert. den. 389 
U.S. 1005; J. P. Stevens and Co., Inc., 163 NLRB No. 24, enf'd 
as mod. 388 F. ir. » cert. den. U.S. 
(1968); J. P. Stevens and Co., Inc., 167 NLRB No. 37, transter 
denied 388 F.2d 892 (4th Cir. 1967); J. P. Stevens and Co., 
Inc., 167 NLRB No. 38 (1967). 
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remedial differentiation on such ground has been expressly dis- 
| 


| 
| approved by this Court. In Local 57, International Ladies Garment 


| Workers Union, AFL-CIO v. N.L.R.B., supra, 347 F.2d at 303, this 


' Court pointed out that employer hostility does not constitute a 
valid basis for the scope of a remedial order. In pertinent part, 
this Court stated: 


"The Board seeks to distinguish Rapid Binder 
from the instant case by arguing that there 
was no hostility to the union shown in Rapid | 
Bindery, as there is here. We are not told 
owever, in what way the motivation for an un- 
fair labor practice is relevant to a remedy | 
which strikes at workers in order to inflict 
pain on an employer unless the Board is trying 
to punish an employer for his unlawful intent. 
If the Board is suggesting that this remedy | 
is suitable because the Company has been hostile 
it is making out a case that the order is not! 
remedial but punitive. That is not a valid basis 
for an order. The Board's attempted distinction 
also overlooks the fact that Employer animosity 
towards the union was present in Rapid Binder; 
although the Court concluded that the record tia 
not support the Board's finding that this was 
preponderant motive for the move. Finally, there 
was no hostility to the ffir in Lewis, supra) 


where the Ninth Circuit affirmed the remedy. 

Employer motivation or attitudes towards the | 
union hardly seems to be the touchstone of judi- 
cial response." 


See also: Consolidated Edison Co. v. N.L.R.B., 305 U.S. 197 (1938); 


N.L.R.B. v- Seven-Up Bottling Co., 344 U.S. 344 (1953). 
While the instant case does not simply involve a "technical" 
violation of Section 8(a)(5) in that the refusal-to-bargain was 
acerbated by the Company's unlawful discharge of the employee-leader 
of the Union's organizational campaign as well as the Company's 
unlawful coercion and intimidation of its employees in violation 
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of Sections8(a)(1) and '8(a)(3), the scope of the remedy in this 
case should not depend upon the quantum of the violations but 
should be predicated upon the necessity to restore the status quo 
ante by undoing the advantages and profit obtained by the Company 


as a result of its refusal-to-bargain. 


The informational aspects of the remedy requested by the 


Union is also to maintain and preserve the relationship of the 
Union vis-a-vis the employees from the date it was certified. The 
Company's unfair labor practices, which occurred upon the heels of 
that certification, have thus far prevented the Union from repre~- 
senting the employees for a period of two years. As a result, the 
confidence that the employees manifested in the Union when they 
voted for representation has been seriously impaired. Normally, 
the initial consequences of a union's certification is to consoli- 
date its support by reason of the stake that all employees have in 
the success of the union's effort to secure a good contract. All 
employees have an equal and collective stake in the bargaining 
process, and those employees who voted against the union in the 
representation election may have been expected to support the 
Union's effort on their behalf. Here the certification commemorated 
the beginning of two years of employee isolation from the Union and 
the complete frustration of the bargaining process whereby wages, 
hours and working conditions of the employees would have been im- 
proved by the Union's bargaining efforts. 

This Court is well aware of how futile a bargaining order 


can be where an employer is determined to defeat the unionization 
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of its plant as in this case. In United Steelworkers of America, 


AFL-CIO v. N.L.R.B. supra, 389 F.2d at 301, it was SOO out: 


"This Court is cognizant of the fact that the 
Board's remedial measures have not proved ade- 
quate in coping with the recalcitrant employer 
determined to defeat the effective unionization 
of his plant by illegally opposing organization- 
al and bargaining efforts every step of the way. 
As Dr. Ross concluded in his landmark study $5 
duty to bargain cases: 


"7, The major shortcoming of the NLRB lies 
in its failure to adopt adequate and real-. 
istic remedies in those cases where the | 
employer has unmistakably demonstrated a 
continuing intent to frustrate the Act.” | 
Ross, Analysis of Administrative Process Un- 
der Taft-Hartley, 63 Lab.Rel.Rep. 132, 133) 

(BNA 1966). 


"When the unfair labor practices are commit ted 
in localities where hostility to the union 

movement may run deep, the: determined eee 

who litigates charges often succeeds in oust see 
the union despite the Board's repeated findin: Ags 
of Section 8(a)(5) violations. And the testi- 
mony of witnesses at the recently completed | 
hearings of the House sub-committee on NLRB | 
remedies shows that the refusal to bargain in 
good faith is frequently the last ditch effort 
of the employer to undermine the union whose! 
organizational effort he had been unable to | 
frustrate." | 


In a landmark study by Professor Ross of cases, identical 
to the one involved here, (Ross, Analysis of Administrative Process 
Under Taft-Hartley, BNA Labor Relations Yearbook, 1966, PP- 229-302, 
63 Lab.Rel.Rep. 132), it was established that the longer collective 


bargaining is delayed by litigation, the less likely is the signing 


of a first contract. By reviewing all refusal-to-bargain! cases 


handled by the Board over a five year period, Professor Ross found 


that in 86% of all such cases that were closed after a Board order, 


the parties did not thereafter obtain a contract--the sine gua non 


of effective collective bargaining. 


An abstract of the more pertinent findings and conclusions 


of the Ross Study are: 
"By far, the most significant influence on bargaining 
consequences was the stage of case disposition. The 
facts speak for themselves. About two-thirds of cases 
closed before issuance of complaints resulted in ex- 
ecution of first contracts. This is substantially 
higher than the results in all the other stages. Even 
the informal cases which were closed after issuance of 
complaint did not quite reach this level of contracts 
achieved. 


twith the exception of the handful of cases which 
required Supreme Court action prior to closing, the 
longer the litigation the less likely was the prospect 
of the signing of a first contract. Only about halt 
of all cases closed after a Board order resulted in 
Such contracts and less than 30% of the cases closed 
after circuit court enforcement ended up with agree- 


ments. 


"The explanation for these results which comes most 
readily to mind is the factor of time. The long, drawn 
out process of administrative investigation, hearing 
and findings and, ultimately adjudication, bring tw, 
three and four years of delay and a weakening of the 
charging union through the effects of the unexpunged 
unfair labor practices upon the employees. Even events 
unrelated to the unfair labor practices, such as changes 
in the number and composition of employees, work to the 
same end. 


"That justice delayed may end up in justice denied 


appears to be confirmed by this relationship of stages 
of cases closing with bargaining consequences. But 


this is not all of it. A major finding of this study 
is that there are fundansntat ditferences between em- 
loyers who intormaLlly adjust their violations of the 


uty to argain those — oyers oO aust every 
ega recourse prior to compliance. 


"These differences concern the nature and extent of the 
unlawful activities engaged in by the employer. On an 
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average, a litigated case inwlved more separate 
violations of the duty to bargain and these were 


accompanied by far more extensive other unfair labor 
practices than were adjusted cases. For exam le, onl 
about 35% of the employers who info y settle 
their a violations committed other unfair labor 


ractices. ere court entorcement was necessa 

about h or t employers engaged in other viola- 

tions." Lab.Rel.Rep. at phasis supplied. 
The Ross Study shows that the Board's standard form of 
' relief only provides an incentive for employers to deliberately con- 
tinue their violation of the Act by engaging in prolonged litigation. 
Even though such litigation is frequently unsuccessful, the attendant 
delays so weaken (and sometimes destroy) the union and dampen the 


employees! previously expressed desire for collective bargaining that 


the ultimate negotiations prove to be am exercise in futility as 


proved by the unlikelihood that a contract can or will be consummated. 


The Board's order in this case does nothing to dispel the 
economic loss suffered by the employees; does not attempt to treat 
with the "free ride" that the Company has thusfar obtained by not 


having to recognize and deal with the Union; and does not protect the 


right of the employees to select the Union as their bargaining repre- 
sentative by providing the necessary means of maintaining the effec- 
tiveness of the underlying certification. As the Senate Committee 
Report, accompanying the National Labor Relations Act, put it: 


"x * * It seems clear that a guarantee of the 
right of employees to bargain collectively 
through representatives of their own choosing 
is a mere delusion if it is not accompanied | 
by the correlative duty on the part of the | 
other party to recognize such representatives 
as to have been designated* * *and to negotiate 
with them in a bona fide effort to arrive at ja 
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collective bargaining agreement. Furthermore, 
elections to determine the choice of represen- 
tatives of employees becomes of little worth 
if after the election its results are for all 
practical purposes ignored. Experience has 
proved that neither obedience to the law nor 
respect for the law is encouraged by holding 
forth a right unaccompanied by fulfillment. 
* * * S. Rep. No. 573, 7ath, Cong., lst Sess. 
p. 12 (1953)." 

It is not enough to make the employees economically whole 
for the period of time they have been unlawfully deprived of the 
benefits of collective bargaining, for they must also be afforded 
with a procedure to effectively redress the resolution of grievances 
while they have been deprived of union representation and for the 
period that will be required to negotiate and conclude a collective 
bargaining agreement. 

The requested precontractual grievance and arbitration 
procedure merely permits the resolution of disputes arising out of 
violations in the practices that were established by the Company 
itself. Accordingly, opposition by the Company to such a remedy can 
only be based upon the “imposition of union representation", to 
which these employees have been legally entitled since the certifi- 


cation of the Union on August 16, 1967. 


In United Steelworkers of America v. N.L.R.B., supra, 389 


F.2d at 299-301, this Court properly held that the Section 8(d) 
qualification (that the Act "does not compel either party to agree 
to a proposal or require the making of a concession) does not apply 


to the bargaining of a recalcitrant employer who rejects a checkoff 


provision and at the same time admits that he had no business 
reason for doing so. In this case the refusal of the Company to 
maintain existing conditions and practices would not only consti- 
tute an independent unfair labor practice (Rangaire Corp. 157 
NLRB 652 (1966); Stark Ceramics, Inc. v- NeLR-B. 375 F.2d 202 
(6th Cir. 1967); Rental Uniform Service, 167 NLRB No. 25 (1967); 
Evans Products Co., 160 NLRB No. 141 (1966)) but can only be moti- 
vated by the fact of the Union's presence (Great Dane Trailers, 
Inc., __U.S.__—(1967), 65 LRRM 2465, 2468-9) .2/ 
The right to grieve and arbitrate matters such as discharge 
and discipline need not depend upon whether or not a practice exists, 
since this right is implicit as the common prevailing practice in 
nearly all collective bargaining agreements that are currently in 
force. Certainly, the Union's certification and its exclusive right 
to represent the employees, may not provide the basis for ia Company 


claim that it has the unrestricted right to discharge employees 


solely because of the absence of bargaining relationship with the em- 


ployees at the time of discharge. In Continental Air Transport Co., 
38 LA 778, 780 (1962), Judge Norman N. Eiger, in a labor arbitration 
decision, pointed out: : | 

"The tenor of the United States Supreme 


Court decisions indicates a liberal inter- 
pretation where the issue of arbitrability 


The Board has held that the refusal to agree to a grievance 
procedure amounts to a "formal negation of the collective 


bargaining principle" United States Gypsum Company, 94 NLRB 
112, 115 (1951), modified 206 F.2d ETD Cth Cir. 1353), 


cert.den., 374 U.S. 912 (1954). 
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is posed.i A perusal of the decisions dis- 
closes that unless there is a specific 
provision excluding a certain grievance 
from arbitration, or unless there are com- 
pelling circumstances which would evince an 
intention to exclude, the tendency is to 
encourage! arbitration--particularly is this 
true in so important an area involving the 
discharge of an employee. 


"Discharge is one of the most drastic measures 

a Company can take against an employee. With 
his discharge, comes loss of seniority rights, 
pay and all the benefits secured by the employee 
under the collective bargaining agreement. 


"Although, the instant Contract has no particu- 
lar provision that an employee shall not be dis- 
charged without just cause, nevertheless, it is 
the considered opinion of the Arbitrator, in the 
light of overwhelming legal authority and prece- 
dent and in this day of enlightened labor-- 
management relations, that such a provision is 
implicit and inherent in the Contract in question. 


"To hold that a Company can'capriciously at its 
sole discretion, without just cause discharge an 
employee, would in effect nullify the provisions 
of the Contract entered into by the parties." 
To the same effect, see: General Electric Co., 9 LA 757, 
762 (Wallen, 1948); Standard Oil Co., 14 LA 516, 517-518 (Platt, 
1950); Heliport Corp., 19 LA 619-620 (Warren, 1952); Marco Indus- 


tries, 27 LA 653, 659-662 (Lynch, 1956) and Interstate Bakeries 


Corp., 38 LA 1109, 1110-1111 (Frey, 1962). The foregoing cases are 


representative of the prevailing weight of authority by eminent 
labor arbitrators that the right to effectively contest unjust dis- 
cipline is implicit and inherent in all collective bargaining agree- 
ments and therefore the protection against unjust discharges, as 


part of the requested precontractual grievance procedure, may not 


| 
be deemed to be an “intrusion on freedom of contract.” C£. United 
ISteelworkers of America AFL-CIO v. N.L.R.B., supra, 389 F.2d at 302. 
Recent studies establish that grievance machinery culmin- 
| 


ating in arbitration are included in 94% of all labor contracts. 


iFreidin, New Collective Bargaining, 50 Va.L.Rev. 1034, 1050-1 
u | 


‘(October 1964); Jones & Smith, Management and Labor Appraisals and 
| 
‘Criticism of the Arbitration Process, 61 Mich.L.Rev. TTS STs 


(1964). In a definitive study by the Department of Labor that was 
'based upon virtually all of the labor contracts in the United States 
| 


‘covering 1,000 workers or more, it was found: | 
"Provision for arbitration of some or all 
grievance disputes was incorporated in | 

1,609 (94 percent) of the 1,717 agreements 

analyzed, covering 96 percent of the work- 

ers (table 1). The proportion of agreements 

providing for grievance arbitration reflects 

a steady increase in prevalence. In 1944, 

1949, and 1952 Bureau studies, arbitration 

provisions were found in 73, 83 and 89 per- 

cent of the agreements, respectively." 

(Bulletin No. 1425-6, Major Collective Bar- 

aining Agreements-Arbitration Procedures, 

United States Departmem of Labor, June 1966 

at p. 5.) 


The Department of Labor study analyzed the arbitration 
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clause of some 1609 agreements— and only 30 contained any restric- 


' tion with respect to the resolution of certain types of disciplinary 


' 6. All agreements are part of the file of current agreements 
maintained by the Bureau of Labor Statistics in accordance 
with Section 211 of the Labor Management Relations Act, 1947. 


disputes, namely: (a) discharge because of the employees partici- 
pation in an unauthorized strike; and (b) discharge of short ser- 
vice or probationary employees. Only 4 out of 1,609 (approximately 
2/10 of 1%) agreements excluded from arbitration the resolution of 
disciplinary disputes|(Bulletin No. 1425-6, supra at pp. 17-18). 
Since more than 99% of labor agreements provide for the resolution 
of disputes concerning discipline and discharge, the remedial re- 
quest of the Union cannot possibly come within the ambit of Section 
8(d). 

Even more than the checkoff provision which this Court 


sustained in United Steelworkers of America, AFL-CIO v. N.L.R.B., 


supra, 389 F.2d at 302: 


...a provision which is included in 72% of all 

manufacturing industries labor contracts--is 

likely to be of life or death import to the 

fledging union while it is of no consequence 

whatever to the employer." 
the requested precontractual grievance arbitration procedure is 
included in 94% of all bargaining contracts and is of life and death 
import to the Union. If the Union is unable to maintain existing 
conditions amd protect employees from unjust discharges, the order 
herein will apocryphally certify the demise of the collective bar- 
gaining process which the order seeks to initiate as one of the 
fundamental guarantees of the Act. 

As the innovator of the remedial process the Board is 

obliged to adjust and expand the reach of its bargaining orders to 


meet dilatory tactics of recalcitrant employers in defiance of their 


statutory obligation to bargain. The Board has recognized that 


| 
effective redress for the commission of a statutory wrong, must 


not only be tailored to restore the wronged to the position he would 
have occupied but for the action of the wrongdoer but should also 
withhold from the wrongdoer the "fruits of its violation." Montgom- 
ery Ward & Company v. N.L.R.B., 330 F.2d 889, 894 (6th Cin. 1965). 
Just as the Board has had no difficulty in meeting the 


requirement of an effective order in the case of discriminatorily 


discharged employees it must likewise tailor its orders in 8(a)(5) 


| | 
cases so that employees may be compensated for the losses |they have 


suffered. In recent years the Board, in awarding back pay to dis- 
criminatees, requires not only the return of actual salary lost, but 
compensation for such items as vacation benefits (Richard |W. Kaase 
Co., 162 NLRB No. 122 (1969)); Christmas and stock bonuses (Stark 
Ceramics, Inc., 155 NLRB 1258 (1965); United Shoe Machinery Corp., 
Inc., 96 NLRB 1309 (1951)); shares in a profit sharing program 

(W. C. Nabors, 134 NLRB 1078 (1961)) and coverage by pension and 
health insurance plans (Richard W. Kaase Co., supra; Deena Artware 
Inc., 112 NLRB 371, enf'd 228 F.2d 871 (6th Cir. 1955); Knicker- 
bocker Plastics Co., Inc., 104 NLRB 514, enf'd 218 F.2d 917 (9th 

Cir. 1955)), Similarly when an employer is found to have unilaterally 
changed terms and conditions of employment, the Board has generally 
directed not merely bargaining about these changes, but also requires 
the restoration of the status quo ante, pending such bargaining. 

E.g. Fibreboard Paper Products Corp. v. N.L.R.B., 379 U.S} 203, 215- 
217 (1964); American Fire Apparatus Co., 160 NLRB No. 104; enf'd 380 
F.2d 1005 (8th Cir. 1967). 


Professor Bok, in his well-known article The Regulation 


of Campaign Tactics in Representation Elections Under The National 


see 
Labor Relations Act, 78 Harv.L.Rev. 38, at 127, discusses the 
appropriateness of applying the back-pay precedent for refusal-to- 


bargain cases, as follows: 


"At the present time, if an employer can 
succeed in frustrating an organizational 
drive by firing one or two key employees, 
he may save much more money in payroll and 
administrative costs than he will ever be 
forced to give up as a result of a backpay 


award. Could the Board attempt to meet 

this problem by requiring the employer to 

recompense the Union for the costs of its 

organizing drive?*** 

"There is no insuperable legal obstacle to 

remedies of this kind. Since backpay is 

already awarded to the discharged employees, 

one might justify additional compensation 

on similar grounds, not only as a deterrent 

but as a more realistic and adequate form of 

redress for the damages actually incurred." 

(Underlining added.) 

"Remedies are the life of rights'' (Campbell v. Hart, 115 

U.S. 620, 631) and as we have shown that the Board's standard cease 
and desist order in 8(a)(5) cases such as this one, fails to pro- 
duce a contract in practically all cases where court enforcement is 
required. (Ross, Analysis of Administrative Process Under Taft- 
Hartley, supra.)Even where a contract is consummated, the protracted 
and delaying Litigation prior to the enforcement of the bargaining 
order leaves the union in such a weakened position as to substan- 


tially enable the employer to dictate most of the terms and condi- 


tions of a contract and thereby the employer secures additional 


profit from his wrongdoing, which is over and above the withholding 
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of economic benefits between certification and compliance 
bargaining order. See e.g., Franks Bros. Co., 44 NLRB 898, enf'd 
sub nom. Franks Bros. Co. v. N.L.R.B., 137 F.2d 989 (lst! Cir. 
1943), aff'd 321 U.S. 702 (1944). 
By making the provisions of the contract retroactive, the 
Union's requested remedy seeks to minimize the losses that the 
employees will be required to absorb because of the unlawful dissi- 
pation of the Union's bargaining strength. Bargaining should have 
commenced immediately following the Union's certification. The 
Company should not be permitted to convert the two year delay in 
this case into an unfair bargaining advantage. Such a result would 
provide the Company a premium in the nature of an unjust enrichment 
(Hartmann v. Gleason, 126 F.2d 946 (6th Cir. 1942)) because of the 


Company's delayed compliance with its statutory duty to bargain with 


the Union. Any appropriate remedy contemplates that the employer 
| 


should not retain the fruits of his unfair labor practice) (Beacon 


Piece Dying and Finishing Co., Inc., 121 NLRB 953, 963 (1958)). (See 
also NLRB v. Armco Drainage & Metal Products, Inc., 220 F.2d 573 

(3rd Cir. 1955) cert.den. 364 U.S. 933; Piasecki Aircraft Corporation 
v. N.L.R.B., 280 F.2d 575, 591 (3rd Cir. 1960) cert.den. 364 U.S. 33.) 
To retain profit from the violation has as its corollary the non- 


restoration of the status quo ante, andres Justice Harlan} stated in 


his concurring opinion in Local 60, United Brotherhood of Carpenters 
v. N.L.R.B., 365 U.S. 651, 656: 


"The primary purpose for other affirmative 
relief has been to enable the Board to take 


measures designed to recreate the condition 
and relationship that would have been had 
there been no unfair Labor practice." 

The flaunting of Board refusal to bargain orders, engaged 
in by employers such as this Company, has so frustrated congressional 
policies as embodied in the Act as to have recently induced the Board 
to engage in a major reassessment of its remedial policies to take 
the profit out of employer defiance of its traditional cease and de- 
sist 8(a)(5) orders. This subject is before the Board in a series 
of cases: Ex-Cell-O Corp., No. 25-CA-2377 (N.L.R.B. Nov. 18, 1965); 
Herman Wilson Lumber Co., No. 26-CA-2536 (N.L.R.B. Sept. 6, 1966); 
and Zinke Foods, Inc., Nos. 30-CA-372, 30-RC-400 (N.L.R.B. April 1, 
1966). In Zinke Foods, Inc., supra, the Trial Examiner proposed an 
order containing the ''requirement that Respondent make its employees 
whole for the loss caused them by Respondent's unfair labor prac- 


tices, the amount of such loss, if any, to be determined in a 


supplemental proceeding."' In Ex-Cell-O Corp., supra, the Trial 


Examiner's recommendation included a provision directing the compen- 
sation of..."each of its employees for the monetary value of the 
minimum additional berefits, if any, including wages, which it is 
reasonable to conclude that the Union would have been able to obtain 
through collective bargaining with the Respondent commencing with 
the date of the Respondent's formal refusal to bargain collectively, 
October 25, 1965, and continuing until paid." 

In view of this pendency of a revised remedial policy in 


Section 8(a)(5) cases and the expressed need for an effective remedy 


by two out of the five current Board members (McCulloch, Past, 


—_ 


Present and Future Remedies Under Section 8(a)(5) of the National 
Labor Relations Act; Labor Relations Institute on Current Problems 
in Collective Bargaining, February 15, 1968, CCH Lab.Law Rep., Par. 
8110 at 3771-81; McCulloch, New Remedies Under The National Labor 
Relations Act, New York University 2lst Annual Conference on Labor, 
CCH Lab.Law Rep., Par. 8122; McCulloch, Remedies For Unfair Labor 
Practices, l4th Annual Institute of Labor Law of the Southwestern 
Legal Foundation, CCH Lab.Law Rep., Par. 8100; and Fanning, New and 
Novel Remedies For Unfair Labor Practices, 5th Annual Labor Rela- 
tions Institute of Federal Bar Association, - Atlanta Chapter, November 
21, 1968) it is difficult to understand why the Board in the present 
case failed even to comment on the Batons remedial requests. 

A reviewing court cannot be expected to perform its judi- 
cial function intelligently without the benefit of a reasoned 
analysis by the Board. Cf. Retail Store Employees Union Local 400 
v. N-L.R.B., 124 U.S. App. D.C. 1116, 360 F.2d 494, 496 (1965). And 
here the Board has said nothing, notwithstanding the impdrtance of 
these issues and that retroactive compensation in 8(a)(5) cases may 


well become the established measure of relief as a result of its 


| 
current reassessment of remedies in these three previously cited 


cases (Ex-Cell-0, Wilson Lumber and Zinke Foods). 
| 

The Board's silence in these circumstances constitutes a 

serious violation of its responsibility under Section 10¢c) of the 


| 
Act to explicate the basis for its decision, which includes the 
| 
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fashioning of an appropriate remedy for the unfair labor practice 
charges. Phelps Dodge Corp. v. N.L-R.B., 313 U.S. 177, 191 (1941). 
See also Burlington Truck Lines v. United States, 371 U.S. 156, 
167-169 (1962). Said responsibility was delineated in N.L.R.B. v. 
Metropolitan Life Insurance Company, 380 U.S. 438, 443, where the 
Court directed remand because: 

"On the other hand, due to the Board's lack 

of articulated reasons for the decisions in 

and distinction among these cases, the Board's 

action here cannot be properly reviewed. 

When the Board so exercises the discretion 

given to it by Congress, it must ‘disclose 

the basis of its order' amd ‘give clear indi- 


cation that it has exercised the discretion 
with which Congress has empowered it.' Phelps 


Dodge Corp. v. National Labor Relations Board, 

313 U.S. 177, 197, 61 S.ct. 845, 854, 85 L.Ed. 

1271. See Burlington Truck Lines v. United 

States, 371 U.S. 56, 167-109, 83 S.Ct. 239, 

245-246, 9 L.Ed.2d 207, Interstate Commerce 

Comm'n v. J-T Transport Co., 368 U.S. ol, 93, 

82 S.Ct. 204, L.Ed. 147." 
We view the Board's failure to give any reason for refusing to grant 
the remedies requested by the Union was an abuse of discretion. 

The precise issue presented in this case was previously 

before this Court in International Union, UAW v. N.L.R.B., U.S. 
App. D.C. , 392 F.2d 801 (1967). In that case (which involved 
a set of facts essentially similar to those here involved), the 
union requested retroactive compensatory relief which the Board had 
summarily denied. The Court found it unnecessary to deal with the 
failure of the Board to explicate the grounds for said denial because 
the Board asked the Court to remand the case so it could give further 


consideration to the issue in conjunction with other cases which had 


a 


arisen subsequently and which raised the same question. Id at 810. 
That was over a year ago and there is still no decision from the 
Board on the issue of compensatory relief for the period that those 
employees were unlawfully deprived of the benefits of collective 
bargaining in that case. 
Whether or not the Board will make a similar request in 
this case, we urge the Court to grant a similar remand here. E.g., 

i N.L.R.B. v. Don Juan, Inc., 178 F.2d 625, 627-628 (2d Cir.| 1949); 

i United Hatters Cap & Millinery Workers Union v. N.L.R.B., __U.S. 
App. D.C.__, 375 F.2d 325, 327.(1967). However, such remand should 
not prevent immediate enforcement of the Board's order while it 
reconsiders its denial of the remedy requested by the Union in this 
case. Immediate enforcement coupled by a remand was granted in the 
UAW case (see also International Chemical Workers Union = N.L.R.B., 
__U.S. App. D.C.___, 395 F.2d 639 (1968)) and should be granted 
here. This procedure would square with this Court's view on the 


evaluation of remedies as expressed in International Brotherhood of 


Operative Porters v. N.L.R.B., 116 U.S. App. D.C. 315, 391, 320 F.2d 


757, 761 (1963) where this Court said: 
| 
"In the evolution of the law of remedies some 
things are bound to happen for the ‘first time’ 
...We cannot regard changes in remedial 
mechanisms as beyond the Board's powers so 
long as they reasonably effectuate the Congres- 
sional policies underlying the statutory scheme." 


And in Ex-Cell-0, Wilson Lumber and Zinke Foods, supra, the Board is 
engaged in a major reassessment of its remedial policies sppiicable 


to refusal-to-bargain violations such as the one in this case. Should 


new remedies result from said reassessment they should equally apply 

to this case. ! 
It is submitted that it is totally unnecessary for remand 

to delay bargaining while the Board considers which of the requested 


;remedies should be granted for the delay! which has already occurred. 


CONCLUSION 


j | 
For the reasons stated above, the Board's existing Order 


should be enforced forthwith, but the case should be remanded to 


.the Board for further consideration of whether the additional relief 


requested by the Union is both epprorE ate and necessary to Sarees 
sate the employees for losses they incarred during the soni which 
they were unlawfully deprived of the benefits of collective) bargain- 
‘ing and to otherwise restore the status quo , prior to the company's 


violations of the Act,so that the existing bargaining. Order may be 
| 
effectual. 


Respectfully submitted, 
Ye. are tb itor if Gat ove K 
Irving Abramson 
Ruth Weyand 
Melvin Warshaw 
1126 Sixteenth Street, N.W. 
Washington, D.C. 20036 
Attorneys for the International taal of 
Electrical, Radio and Machine Workers, 
AFL-CIO 
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STATEMENT OF ISSUES PRESENTED 


1. Whether the Company was unlawfully deprived of a hearing 
on the refusal to bargain charge where the Board refused to direct a | 
hearing on the employer’s objections and challenges in the under- | 
lying representation proceeding, where the Trial Examiner refused to 
receive or consider evidence on the validity of the Union’s certifica- | 
tion and where the Trial Examiner overruled the Company’s motion | 
to include in the proceeding the complete record of the representa- | 
tion case. 


(a) Whether substantial and material issues of fact existed with | 
respect to the Company’s objections and challenges which required 
the holding of an evidentiary hearing. 


(b) Whether the Board erred in refusing to review the entire 
record of the representation case and whether it could determine if 
substantial and material issues of fact existed without making such 
a review. 


(c) Whether the Board erred in failing to direct a hearing on 
the question of the intent of the parties to a stipulation, where it | 
determined that intent by looking at some extrinsic evidence while | 
ignoring other such evidence. 


2. Whether procedures followed by the Board in this case were | 
arbitrary and capricious and violative of the Company’s right to a | 
fair hearing and to a review of all the evidence. | 


3. Whether the Board erred in finding that two garage 
mechanics physically located separate and apart from the Com- 
pany’s Syracuse, Indiana, establishment, were included in the unit. 


(a) Whether the Board erred in determining the intent of the 
parties to the stipulation. 


(b) Whether the Board erred in finding that the inclusion of 
the challenged employees in the unit would not be inappropriate. 


4. Whether the Board erred in overruling the Company’s 
objections to the election. 
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(a) Whether the Board erred in finding that the objections 
were not substantial enough to have affected the employees’ choice. 


(b) Whether the Board erred in not investigating the actual 
effects of the’ Union’s alleged conduct where the election was 
decided by only two votes. 


(c) Whether the Board erred in failing to maintain the secrecy 
of the election'as required by the National Labor Relations Act. 


5. Whether the Board erred as a matter of law in denying the 
Company’s motion for reconsideration in the representation case 
notwithstanding its acceptance as true of all statements of fact con- 
tained therein. 


6. Whether substantial evidence on the whole record supports 
the Board’s finding that the Company discharged employee Newby 
in violation of $8(a)(3) and (1) of the Act where the Trial Exam- 
iner had reached the opposite conclusion. 


7. Whether substantial evidence on the whole record supports 
the Board’s findings (a) that certain statements to and questions of 
employees alleged to be in violation of §8(a)(1) of the Act occurred, 
and (b) that such conduct constituted interrogation and coercion of 
employees in violation of § 8(a)(1) of the Act, when the Trial Exam- 
iner had reached the opposite conclusion. 


(The pending case has not previously been before this Court 
under the same or any other title.) 


STATEMENT OF THE CASE 


Case No.'22,394 is before the Court on the petition of Liberty 
Coach Company, Inc., (hereinafter referred to as “the Company” or 
“the Employer’) to review and set aside a Decision and Order of the 
National Labor Relations Board issued on August 1, 1968. Case No. 
22,181 is before the Court on the petition of International Union of 
Electrical, Radio and Machine Workers, AFL-CIO (hereinafter 
referred to as “the Union’’) to review the failure of the Board to 


impose certain remedies which it requested. The Board has cross- 
petitioned for enforcement of its Order against the Company in Case 
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No. 22,394. The Board’s Decision and Order (J.A. 294)! is reported 
at 172 NLRB No. 154. The Court has jurisdiction of the pro- 
ceedings under Section 10(e) and (f) of the National Labor Rela- , 
tions Act, as amended (61 Stat. 136, 73 Stat. 519, 29 U.S.C. Sec. 
151, et seq.) (hereinafter referred to as “the Act”). 


The Board found that the Company had violated Section 
8(a)(1), (3) and (5) of the Act. The Section 8(a)(5) finding (refusal 
to bargain) was based on the Board’s determination that the Union 
had been validly certified in a prior representation proceeding. 
Accordingly, the statement of the case will be divided into two sec- 
tions, one dealing with the representation proceeding and one with 
the unfair labor practice proceeding. 


I. THE REPRESENTATION CASE 


Pursuant to a stipulation entered into between the Company 
and the Union, and approved by the Board, an election? was con- 
ducted among certain employees of the Employer on October 28, 
1966, to determine whether those employees wished to be repre- 
sented by the Union for purposes of collective bargaining. The bal- 
lots of two employees were challenged by the Board and the 
Company and without their votes being counted, the election 
resulted in a tie-vote of 94 to 94, the Union thus not being entitled 
to certification. Subsequently, the Union and the Company filed 
objections to conduct affecting the election and an investigation by 
the Regional Director as to the challenges and objections followed. 


A. The Challenges 


In their stipulation, the parties had agreed that the election 
would be held in a unit composed of: 


“All production and maintenance employees of the 
Employer at its Syracuse, Indiana establishment; 


1“ A” refers to the Joint Appendix filed by the parties. 


2The election, known as a Stipulation for Certification Upon Consent 
Election, was conducted pursuant to Section 102.62(b) of the NLRB’s Rules 
and Regulations (Series 8) as amended. 
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BUT EXCLUDING all office clerical employees, all mo- 
bile home haulaway truck drivers, guards, and all pro- 
fessional employees and supervisors as defined in the 

Act.” 


Immediately prior to the holding of the election a dispute arose 
as to whether two employees who worked at the Company’s garage 
were intended to be included in the unit, the Company contending 
that there was no intention to include them and the Union con- 
tending the contrary. 


The Company is in the business of manufacturing mobile homes, 
primarily for residential purposes. The mobile homes are built on a 
single assembly-line in three interconnected buildings located in 
Syracuse, Indiana (J.A. 20, 316-318).? After final construction the 
homes are moved by tractor to the Company’s haulaway area which 
is separately located about one-half mile away from the main plant. 
(J.A. 318-319). The Company keeps a substantial number of long 
distance haulaway trucks there. The mobile homes are hooked up 
to the haulaway trucks and then transported to their destinations. 


The haulaway trucks are serviced and maintained by the two 
garage employees whose ballots were challenged, Timmons and 
Kleinknight. These two employees work at the Company’s garage 
which is located outside of Syracuse in the Village of Wawasee, 
Indiana, about three-quarters of a mile from the Company’s plant in 
Syracuse. (J.A. 320-322, 361). Almost all of their contacts are with 
the haulaway drivers and contacts with production employees are 
rare. (J.A. 343-344, 383). Only in the case of some emergency 
situation will they service any of the plant’s mobile equipment. The 
amount of time spent working on any plant equipment is de min- 
imis. (J.A. 356-358, 360-363, 382-385, 453-454; Representation 
case Exhibit D to Affidavit of E.W. Bechtold, 12-8-66). 


The garage employees share the same supervisor with the 
haulaway drivers and are affiliated with the sales rather than the 


3By order of the Court issued on January 16, 1969, the transcript of the 
Representation ‘Proceeding and other materials submitted by the Company were 
ordered lodged with the Clerk of the Court. References to pp. 303 er seq. of 
the Joint Appendix are to portions of the Representation case materials. 
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’ production department of the Company. (J.A. 315-316, 365, 386- 
387, 405-406). They work different hours (J.A. 324-335, 385-6), 
are on a different payroll (J.A. 319-320), and have a different pay 
scale from production employees. (J.A. 318, 335-336). They 
punch a separate time clock (J.A. 318), work a different work week 
(J.A. 336-337) and like the haulaway drivers, do not participate in 
the production bonus program of the production and TESTES 
employees (J.A. 335-336). 


In addition, Timmons and Kleinknight testified that they ran 
the garage more or less as an independent operation. (J.A. 381-383, 
386). They have little actual supervision (J.A. 338, 364-365, 400), 
work whatever hours are necessary to get the work done (J.A. 337- 
338, 353-354) and choose and purchase almost all of the parts and 
equipment needed on the Company’s credit without prior authoriza- 
tion. (J.A. 338-339, 342-346, 348, 354, 358-360, 365-366, 376-378, 
391-394, 396-397, 399-400). They also have the responsibility of — 
keeping the inventory and seeing that all of the property located at 
the garage is safe. (J.A. 346-348, 360-361, 380-381, 387-391, 
394-396). 


Not having intended the inclusion of Timmons and Kleinknight 
in the unit defined as those “production and maintenance employees” 
at the “Syracuse, Indiana establishment,” the Company posted no 
election notices at the garage and it left their names off the eligibil- 
ity list which it submitted to the Board in mid-October 1966. (J.A. 
349-352, 374). Pursuant to the Board’s procedure, a copy of this 
list was sent to the Union more than a week before the election, 
but it was not until a few minutes prior to the election that the 
Union raised any question about the exclusion of the two employ- 
ees from the unit. (J.A. 448-449). The Board Agent challenged 
their ballots and the Company concurred. After it was decided that 
Timmons and Kleinknight would be allowed to vote subject to chal- 
lenge, the Union agent signed the eligibility list. 


B. The Objections 


During the pre-election campaign the Company did not deliver 
any campaign speeches or distribute any literature to employees. 
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Supervisors were instructed not to discuss the Union with any 
employees. The Company took no position with respect to the 
Union and made no attempts to influence votes. (J.-A. 123-4, 177, 
311-313, 363, 373, 401-402, 413-414, 417-419, 423-424, 432-433, 
444). 


The Union, on the other hand, conducted a vigorous campaign, 
distributing cards, holding meetings and handing out literature. On 
October 21, 1966, it mailed employees a circular along with a letter 
from the Union’s International representative to the President of 
the Company. (J.A. 196-198, 309, 442-445). The circular was writ- 
ten over the names of a number of employees, several of whom 
testified that they did not authorize the material contained therein 
and that they in fact disagreed with it and were embarrassed by it. 
(J.A. 372-374, 406-413, 428-430, 443). This literature, among 
other things, accused the Plant superintendent of manipulating the 
employees’ production bonus, of threatening harsh reprisals against 
employees if the Union won the election and of using illegal fear 
tactics to defeat the Union. These same accusations formed the 
basis of the Union’s objections to the election, but the Union was 
totally unable 'to produce any evidence in support thereof. (J.A. 
171, 174, 177). The evidence did show, however, that rumors con- 
cerning such matters were circulating around the plant, although 
they could in no way be attributed to the Company. (J.A. 177, 379- 
380, 418, 437-439, 441-442, 443). In addition, the Union’s litera- 
ture asserted that the Union had cards from a majority of employ- 
ees, and the Union offered waivers of initiation fees for employees 
who signed authorization cards before the election in such a way 
that it appeared that employees were required to vote for the Union 
in order to obtain the waiver. On October 26, 1966, just two days 
before the election, the Union accused the Company of paying an 
extra bonus to influence votes. (J.A. 203-204). And in a circular 
distributed on’ October 27, 1966, the day before the election, the 
Union alleged that the Company had been cheating the employees 
with its bonus system. (J.A. 204-205). Several employees testified, 
however, that during the prior period the Union had caused a slow- 
down of the production line and that this action caused the bonus 
to appear higher during the pre-election period. (J.A. 414-417, 419- 
421, 424-428, 431-436). 
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The Company filed objections to the conduct of the Union, 
alleging that the Union’s statements were false and that its misrepre- 
sentations and other actions had a substantial impact on the results 
of the election. The Union also filed objections to the election. 


C. The Board’s Disposition of the 
Challenges and Objections 


Pursuant to the N.L.R.B.’s Rules and Regulations. the Regional 
Director conducted an investigation into the challenges and objec- 
tions. The investigating attorney and the Company’s attorneys 
reached agreement that a portion of the investigation would be tran- 
scribed by a court reporter and submitted to the Regional Director | 
in the form of a transcript of evidence. (J.A. 305-306). It was also 
agreed that additional matters could be taken down in a similar 
fashion after the Board attorney had left and submitted to the 
Regional Director by the Employer. (J.A. 306-309, 355-356, 371, | 
375). That transcript of evidence and other materials submitted by 


the Company are to be lodged with the Court pursuant to its order 
of January 16, 1969.4 | 


On the basis of his investigation and his review of the transcript 
and other materials submitted by the Company the Regional Direc- 
tor issued his Report and Recommendations to the Board (J.A. 169-| 
187).:.Although he overruled the objections of both the Union and | 
the Company, the Regional Director found that the work and inter- | 
ests of the garage employees were separate and distinct from those 
of the production and maintenance employees and recommended 
that they be excluded from the unit and that the challenges to their 
ballots be sustained. 


41t should be noted that while this transcript covers most of the issues | 
in dispute, it was no substitute for a hearing and did not develop the evidence 
as fully as a hearing would have. Moreover, the Board’s investigating attorney 
failed to inquire into several crucial matters requested by the Employer, | 
although he stated on several occasions that he would do so before he left. 
For example, despite evidence which showed that the slowdown had been | 
caused by employees who were apparently acting for the Union, the Board 
attorney never did look further into this question. Of course, the Company, by 
virtue of its position vis a vis these employees was unable to ascertain the true 
facts. And throughout, the Company was required to work under rather 
stringent time deadlines. 
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Within the time permitted by the Board’s Rules, the Company 
filed Exceptions to the Regional Director's overruling of its objec- 
tions and to his failure to find that the garage employees were 
managerial-security personnel who could not be included in the unit. 
The Union also filed Exceptions claiming that substantial factual 
issues existed with respect to the challenges and it called for a 
hearing. The Union filed a brief along with its Exceptions. The 
Company shortly thereafter sought to file its brief, but the Board 
refused to accept it, claiming that it had not been timely filed. 
(J.A. 210-215). 


In its Exceptions, the Company incorporated the extensive evi- 
dentiary materials which it had submitted to the Regional Director, 
including the 1250 page transcript of testimony and various other 
exhibits, affidavits and correspondence, and requested the Board to 
review these materials, contending that they supported its objections 
and its position on the challenges. (J.A. 207-210). The Board 
refused to review the requested documents and on April 24, 1967, 


without holding a hearing, it issued a Decision and Order reversing 
the Regional Director’s findings as to the challenges and directing 
that the challenged ballots be counted. (J.A. 215-218). 


On May 1, 1967, the Company filed a Motion for Reconsidera- 
tion with the Board with accompanying brief asserting that substan- 
tial factual issues existed, that it was entitled to a hearing and that 
a review of the evidence which it submitted would have clearly 
proven the existence of factual issues. (J.A. 218-235). On May 9, 
1967, the Board denied the Company’s motion asserting that no 
material and substantial factual issues had been raised by the Com- 
pany’s contentions. (J.A. 235-236). 


D. Challenges to Marked Ballots 


Pursuant to the Board’s Order, the ballots of Timmons and 
Kleinknight were opened at the Board’s offices on May 16, 1967. 
Both employees had voted for the Union. At that time it was 
noticed that one envelope had Timmons’ name clearly written on 
the portion that is supposed to be secret and that the other ballot 
had two corners torn off of it. (J.A. 243-245). The Company filed 
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| 
challenges to the counting of these ballots on the ground that they 
were clearly identifiable and thus violated the requirement of! 
secrecy in a Board election. (J.A. 240-242). The Regional Director 
overruled the challenges and the Board affirmed (J.A. 236-240, 258- 
261). Consequently, on August 15, 1967, the Union was certi- | 
fied as the collective bargaining representative of the Company’s 


employees. 


Il. THE UNFAIR LABOR PRACTICE CASE 
A. The Refusal To Bargain Charge 


After receiving its certification the Union requested the Com- | 
pany to bargain. The Company refused in order to test the validity 
of the certification. On October 24, 1967, the Board charged the | 
Company with unlawfully refusing to bargain with the Union in vio- 
lation of Section 8(a)(5) of the Act. The Trial Examiner denied 
the Company’s attempts to have introduced into the record of the | 
unfair labor practice case the materials which the Company had sub- 
mitted to the Regional Director in the representation case, but 
which the Board had not reviewed. In denying the Company’s 
motion, the Trial Examiner stated that pursuant to Section 9(d) of 
the Act, the record of the representation case would automatically | 
be certified to the reviewing court once the Board had issued an 
Order and that the motion was therefore unnecessary. (J.A. 21-22), 
Holding that he was bound by the Board’s determination in the rep- 
resentation case, the Trial Examiner refused to take any additional 
evidence on the representation issue’ and found that the Union’s 
certification was valid and that the Company had violated the Act 
by refusing to bargain with the Union. (J.A. 263). On Exceptions 
the Board adopted the Trial Examiner’s findings. (J.A. 294). 


~ 


>The transcript of the Unfair Labor Practice Proceeding erroneously fails 
to contain the Trial Examiner’s ruling on this point. See Company’s Motion to 
Find That the Transcript is Patently Erroneous and Unintelligible and Unreliable 
and to Make the Following Changes in Said Transcript. (J.A. 152). The Trial 
Examiner accepted all of the Company’s changes listed in that motion. (J.A, 
262). 
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B. The Discriminatory Discharge Charge 


On Wednesday, August 30, 1967, a fire in the Company’s cab- 
inet shop forced the Company to stop production for a number of 
days. (J.A. 125-126). President Hussey called the employees 
together on the day of the fire and told them that he would try to 
resume production by Friday, but that in any case, they would start 
production again on Tuesday, the day after Labor Day. (J.A. 29-30, 
84-85. 129-130, 138-139). This was a particularly busy time of 
year for the Company and any failure to meet orders could mean 
not only the loss of those particular orders but also future orders 
from dealers whose needs could not be met. (J.A. 28, 124-125, 
368, 370). Hussey testified that he and others worked day and 
night to put the plant in shape for Tuesday morning. (J.A. 30, 128). 
On Tuesday, every one of the Company’s 200 production employees 
had either reported to work or informed the Company as to the 
reasons for their absence with the exception of Willis Newby and 
Amos Yoder. (J.A. 30, 132-133, 141-143). 


Several weeks before the fire, President Hussey had given a talk 
to the employees in which he had emphasized the need for them to 
call in if they could not come to work for any reason. (J.A. 30, 
131-132, 136-137). Several employees received warnings and some 
were discharged for failure to report in when absent. (J.A. 35-37, 
132-133, 161-163). Thus, when Hussey found out that Newby and 
Yoder had not reported in by about 10:30 a.m., on this most criti- 
cal day after the fire, he ordered them discharged for their lack of 
interest in the Company and its future (J.A. 29-30, 130-134, 143). 
Although Newby was known as a Union supporter, Yoder was not. 
While it eventually turned out that Yoder had decided to quit 
on the day of the fire without informing anyone except a few 
co-workers, and that he had no intention of returning to work with 
the Company, Hussey and the other supervisory personnel had no 
knowledge of this until some time after he was ordered fired. (J.A. 
86-89, 133, 140). 


The Board charged the Company with unlawfully discharging 
Newby for anti-Union reasons in violation of Section 8(a)(3) of the 
Act. The Trial Examiner, however, found that Newby had been dis- 
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charged for good cause and not for any discriminatory reasons and 
he noted in so doing that “Newby was but one of quite a few active 
union supporters and that his discharge occurred in a setting free of 
unfair labor practices other than [the Company’s] ‘technical’ viola- | 
tion of Section 8(a)(5).” (J.A. 266). The Board reversed the Trial 
Examiner’s findings and found that the reason asserted for Newby’s 
discharge was a pretext. 


C. The Unlawful Interrogation and 
Threats Charges 


The Board also charged the Company with three independent | 
Section 8(a)(1) violations alleging that the Company had unlawfully 
interrogated and threatened employees. In one incident Vice Presi- 
dent Harold Weaver allegedly made some inquiry about the Union | 
(although the record does not show what the question asked was) 
to employee Larry Giengerich, to which Giengerich replied that 
certain named employees were ‘“‘on the board on the committee.” 
(J.A. 116). The record is clear that the Company had been fur- 
nished with the names of all committee members by the Union (J.A. 
146) and that Union activity took place quite openly and without 
fear at the plant. (J.A. 146, 402-405). 

Employee Amos Schrock testified that about September 30, 
1967, he approached Superintendent Warren and asked him how he 
felt about the Union, to which Warren replied that he thought it 
would be a good thing but that he thought President Hussey would 
do something to discourage the Union committee and the employ- 


ees. (J.A. 109-110, 113-114). 


Schrock further testified that on November 30, 1967, when he 
informed Warren that he had an appointment at 3:30 that day, 
Warren “wondered if it was union or something”. When Schrock 
told him he was going to a meeting of the Union committee, Warren 
remarked that if he went he would be “the craziest fool that works 
at Liberty Coach.” (J.A. 111). Warren denied making these state- | 
ments. (J.A. 146-147). 


The Trial Examiner concluded that the atmosphere at the Com- 
pany’s plant was completely non-coercive and that the alleged acts | 
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of interrogation would not tend to restrain employees in their 
support of the Union in such a setting. He similarly found that 
Warren’s alleged statements were not implied threats of economic 


reprisal and found that the Company had not committed any 
Section 8(a)(1) violations. The Board, however, reversed the Trial 
Examiner and found that Weaver’s interrogation was unlawful and 
that Warren’s remarks did constitute threats in violation of the Act. 


SUMMARY OF ARGUMENT 


The Board’s finding that the Company had unlawfully refused 
to bargain with the Union cannot stand as the Union was not validly 
certified as the representative of the Company’s employees. The 
stipulation entered into between the Union and the Company 
restricted the unit to production and maintenance employees at the 
Company’s plant in Syracuse, Indiana. The parties had the intention 
to exclude the two garage employees whose votes were determina- 
tive of the election. These employees were not production and 
maintenance employees, they did no work at the Syracuse establish- 
ment and they had no contacts or interests in common with the 
production and maintenance employees at the main buildings. The 
intention to exclude these employees is evident not only from the 
unambiguous language of the stipulation itself, but also from the 
surrounding factual circumstances. In addition, inclusion of these 
employees in the unit would be inappropriate as a matter of law 
since the evidence submitted showed that they were managerial per- 
sonnel and that they had no interests in common with the employ- 
ees in the unit. The Board erred in reversing the Regional Director’s 
finding that these employees did not belong in the unit. The Board 
interpreted certain changes in wording between the Union’s petition 
and the stipulation in a way that was clearly arbitrary and contrary 
to established’ case law and logic. The Board unlawfully went 
beyond the terms of the stipulation and examined extrinsic evidence 
to arrive at the intent of the parties, despite the plain meaning of 
the stipulation; and in doing so, it refused to review all the evidence 
which had been presented to the Regional Director or to conduct a 
hearing to resolve the substantial and material issues of fact which 
were involved, in violation of the Company’s right to due process. 
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The Board also erred in overruling the Company’s objections to 
the election. Those objections alleged conduct on the part of the 
Union which made a free election impossible. The Company sub- 
mitted a substantial amount of evidence proving the validity of the 
objections. The Company’s objections, the evidence which it sub- 
mitted and its Exceptions to the Regional Director’s report raised a 
number of substantial and material factual issues. The Board’s 
denial of a hearing was error. In addition, its refusal to review the 
evidence submitted by the Company to the Regional Director, con- 
trary to the Board’s own rules, violated the Company’s right to) 
a review of the whole record and its right to demonstrate that fac- 
tual issues did exist. The Board further acted arbitrarily in refusing 
to accept the Company’s brief on the ground that it was late, while 
accepting the Union’s, when its published rules were entirely silent 
on the question of the time for the filing of such briefs. 


When the ballots of the two challenged employees were 
counted, they were both clearly identifiable due to apparently inten 


tional markings placed on one ballot and the envelope of the other, 
The Board erred in not declaring these ballots void. 


The Board erred in reversing the Trial Examiner’s finding that 
the Company had no anti-union motive in discharging Willis Newby. 
The Trial Examiner’s decision was based on his evaluation of the 
credibility and demeanor of the witnesses and his determination as 
to motiviation must be given great weight. The record shows that 
the Company had good cause for Newby’s discharge, that it was in 
conformity with the Company’s known rules, and that the Compan 
had shown no evidence of hostility toward the Union. The record 
further shows that Union activity was conducted openly at the 
plant, that many employees were known to be active in Union 
affairs, and that no actions had ever been taken against any employ- 
ees in the 12 or 13 months during which the Union had been on 
the scene. The Union had been certified by the Board. The Com-} 
pany had remained completely out of the election campaign, when 
if it had sought to defeat the Union it might have taken some 
action. It had no reason to take any steps against unionization 
when the only question was one that had to be resolved by the 
courts; i.e., whether the Union had been validly certified. There 


14 


was no substantial evidence to show that the Company had any 
anti-union motivation in discharging Newby. 


Similarly, the Board erred in finding that three isolated alleged 
instances of interrogation violated the Act. Any comments that 
might have been made were, as found by the Trial Examiner, 
entirely non-coercive when the overall conduct of the Company is 
considered. In discussing these incidents the Board substantially dis- 
torted the record. There was no substantial evidence to show that 
the Company had violated the Act. 


ARGUMENT 


I. THE BOARD ERRED IN DENYING THE COMPANY A 
HEARING, IN REFUSING TO REVIEW THE ENTIRE 
REPRESENTATION CASE RECORD, AND IN ENGAG- 
ING IN OTHER PROCEDURES WHICH PREVENTED IT 
FROM FULFILLING ITS ADMINISTRATIVE DUTY IN 
THIS CASE. 


Throughout the proceedings in this case, the Company has 
been denied its right to a hearing and its right to present its evi- 
dence on the representation case issues. The Board refused to grant 
the Company a hearing on factual issues which were raised and it 
refused to review the substantial volume of evidentiary materials 
which the Company had submitted to the Regional Director, despite 
the clear requirements of its own rules. These actions by the Board 
violated the Company’s right to due process of law and its right to 
be heard. 


The material which has been lodged with the Court pursuant 
to its Order of January 16, 1969, although constituting the only 
record of any substance before the Court on the representation 
issues, can be no substitute for the record that could have been 
made at a full evidentiary hearing. The transcript of testimony 
which the Company submitted to the Regional Director was made 
without the presence of a hearing officer, without the right of 
subpoena or cross examination and without the dignified atmos- 
phere normally associated with a formal hearing. Despite these 
defects, however, this material constituted the only factual evidence 
in the case available to the Board. The Board should have reviewed 
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it and on the basis of the substantial and material factual issues 
raised therein ordered a hearing before issuing a decision in the case 
It was this material itself which contained the factual issues requir- 
ing a hearing. 


There is no dispute that the Board has a duty to hold a hearing 
on substantial issues of fact. (NLRB Rules and Regulations (Series 
8) as amended, §$ 102.69(e)). Implicit in this duty is, of course, the 
duty to determine the existence of such issues of fact. The exist; 
ence of those issues is thus a matter for determination itself, and 
consequently a primary responsibility of the Board, reviewable by 
the courts. However, the Board would seek to prevent judicia 
review of that determination by imposing its own interpretation of 
the scope of the Company’s Exceptions upon the Court. 


The Board in its Opposition to the Company’s Motion to Sup- 
plement the Record herein seeks to prevent Court review of the 
investigative record by asserting that the Company’s Exceptions| 
were somehow inadequate and did not properly raise “substantial | 
and material factual issues.” Yet nowhere in the Board’s Rules are | 
there to be found any requirements as to the form of exceptions or 
objections or the manner in which factual issues are to be raised. | 
Here the Company’s Exceptions incorporated its contentions raised 
below and the evidentiary materials submitted to the Regional 
Director as a means of raising such issues. The Board at no time 
determined that the Company’s initial Exceptions were improper in 
incorporating its contentions, objections, challenges, and material in 
amplification thereof which had been submitted to the Regional 
Director. Rather, the Board ignored this aspect of the Exceptions 
and, once doing so, went even farther afield by indicating in its 
Opposition to the Company’s Motion some failure of the Company 
to make a proffer of proof in the course of its Exceptions. To view 
the Company’s Exceptions properly, it must be acknowledged that | 
the Company more than proffered proof in the ordinary sense. It | 
specifically incorporated its submittals involving its objections, its | 
challenges, its contentions and amplifications thereof and the evi- | 
dence in support thereof, within its Exceptions. This procedure of 
incorporation, by all rules of construction, made those materials a 
part of the Company’s Exceptions. 
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The Company submits that the Board nowhere in its rules pro- 
hibits such a procedure. Further, the Company did not incorporate 
extrinsic material inaccessible to the Board for review. Instead, it 
incorporated within its Exceptions material that through great effort 
of the Company had left its physical possession and control and was 
in the physical control and custody of the Board through the 
Regional Director. By this incorporation by reference these mater- 
ials, and especially the contentions therein, the objections, the chal- 
lenges and amplifications thereof, constituted an integral part of the 
Company’s Exceptions. 


The Board before this Court has asserted that the Company’s 
Exceptions had to state the specific findings in the Regional Direc- 
tor’s Report that were controverted. That Report, however, did not 
itself set forth specific fact findings but merely the conclusions 
which the Regional Director had drawn from his investigation and 
these were controverted by the Exceptions. The gist of the 
Regional Director’s Report was that the evidence presented did not 
support the Company’s objections. Without question, the Excep- 
tions put this conclusion into issue. Clearly in order for the Board 
to determine if the evidence supported the objections it had to 
review that evidence. Moreover, the Regional Director failed to 
quote fully from the objections filed by the Company or to attach 
them to his report, even though the Board’s Rules (8 102.69(f)) 
specifically provide that the objections constitute a part of the 
record to be transferred to the Board. 


In its Exceptions to the Regional Director’s Report, the Com- 
pany set forth its contention that the Regional Director’s findings 
as to its objections were incorrect and that the evidence which it 
had submitted fully supported its position as presented in those 
objections. Basically, the Company’s position was that the extensive 
transcript of testimony and other materials which it had filed 
showed the legitimacy of its objections in every particular and that 
each of the Regional Director’s findings with respect thereto were 
controverted. 


In addition, even without incorporation, the Company set forth 
a number of specific factual matters in dispute, such as whether the 
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Company had time to rebut the Union’s misrepresentations and 
accusations in light of surrounding circumstances, whether untrue | 
harshly-worded accusations in Union literature had been issued 
over employees’ names without their authorization or consent and 
whether two challenged employees constituted managerial and secut- 
ity personnel who could not be included in the bargaining unit. | 


The Company in its Exceptions also drew into issue the 
Regional Director’s conclusion that the Union’s literature was not 
objectionable on its face, contending that the record which it had 
made would show that the literature was objectionable, that it was 
grossly untrue, that it was deliberately written with the purpose of 
unlawfully influencing the election and that it in fact did so. The 
Exceptions further pointed out that the literature had falsely accused 
the Company of using its substantial incentive bonus system to 
manipulate pay and to affect the election, the type of accusations 
involving economic matters which Hollywood Ceramics Company, 
Inc., 140 NLRB 221 (1962), stated was of the utmost concern to 
employees. Indeed, the rule of Hollywood Ceramics—that an elec- 
tion will be set aside upon a showing that there had been a misrep; 
resentation involving a substantial departure from the truth at a time 
which prohibits the making of an effective reply so that the misrep- 
resentation may be expected to have had a significant impact—would 
seem to require a consideration of surrounding circumstances and 
factual matters outside the four corners of the literature itself. 


Unquestionably, the Company had set forth numerous factual 
issues in conflict with the Regional Director’s findings. And in order 
to show that its contentions were supported by evidence, it relied 
on the materials which it had submitted to the Regional Director, 
incorporating them by reference and requesting the Board to review 
them. 


The Board in response to the Company’s Motion to Supple- 
ment the Record asserted that the Company’s Exceptions were 
rejected, not because they were inadequately supported, but on the 
ground that, accepted as true, they raised no material factual issues. 
Aside from the fact that the Board’s initial Decision on objections 


and challenges merely adopted the Regional Director’s report 
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without stating the reasons therefor,° a decision based on such a 
rationale would patently be an arbitrary one. For then we would 
have the Board holding, despite well-founded and long-settled rules 
of National labor policy, that material misrepresentations and accu- 
sations of wrongdoing concerning economic as well as other matters 
did not have any effect on the election, even though no effective 
reply could be made thereto; that a union could cause a slowdown 
of the employer’s production line before an election and then accuse 
the employer of rigging the bonus system without affecting the 
laboratory conditions which are supposed to prevail; that employees’ 
names could be placed on harshly-worded union literature without 
permission and have no effect on the election; that an employee 
could be a managerial employee or a guard (when guards are specifi- 
cally excluded) and still be included in the unit; and so on. 


Clearly, the Board’s rejection of the Employer’s Exceptions was 
based, not on the fact that it had not raised any factual issues, but 
that it had not shown specifically what evidence would support its 
contentions. But the Company had made an offer. of proof, 
as required, by incorporating the evidentiary material which it had 
submitted to the Regional Director in its Exceptions and by request- 
ing the Board to review it. Unlike the proffers contemplated by 
NLRB v. Tennessee Packers, Inc., Frosty Morn Division, 379 F.2d 
172 (6th Cir. 1967), this evidence was in the form of sworn testi- 
mony taken before a court reporter—not just a statement by the 
party that he would prove certain facts if a hearing were granted— 
but rather the sworn testimony of witnesses as to what did transpire. 
And this material was wholly within the control and possession of 
the Board—available at any time for it to review and inspect. Such 
an inspection could easily and with minimal inconvenience have 
demonstrated to the Board whether the Company’s assertions were 
supported by enough evidence to require a hearing. 


The Board would require that the Exceptions set forth with 
detailed specificity all allegations of dispute with the Regional Direc- 


The Board’s denial of the Company’s Motion for Reconsideration did 
state that the Board accepted the Company’s factual contentions in its Motion 
and brief (but not its Exceptions or objections) as being true, but found no 
material or substantial issue therein. 
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tor’s Report before such Exceptions could be deemed to raise sub- 
stantial issues of fact. Despite the Board’s assertion, its Rules do 
not require such specificity but merely state that the Exceptions 
must “raise” substantial and material issues of fact in order for a 
hearing to be required. Surely the Company, by setting forth many 
specific allegations of error and by further asserting that the evi 
dence it had presented supported facts contrary to ultimate conclu- 
sions found by the Regional Director met the requirements of the 
Board’s Rules and of NLRB v. Tennessee Packers, Inc., supra, at | 
178, that “it define its disagreements and make an offer of proof 
to support findings contrary to those of the Regional Director.” 


The right to a hearing when there are substantial issues of fact 
is not merely a right which derives from the Board’s Rules and Reg- 
ulations. It is also a right under the due process clause of the Cont 
stitution. NLRB v. Bata Shoe Co., Inc., 377 F.2d 821 (4th Cir. 
1967), cert. denied, 389 U.S. 917 (1967). If there are issues of fact 
presented in the objections or challenges to the election and there 
is evidence which would support them, a hearing must be held at 
some stage of the administrative proceeding before the objecting 
party’s rights can be affected by an enforcement order. NLRB ¥, 
Union Brothers, Inc., 403 F.2d 883 (4th Cir. 1968); NLRB v. Smith 
Industries, Inc., 403 F.2d 889 (Sth Cir. 1968); Howell Refining Ca. 
v. NLRB, 400 F.2d 213 (5th Cir. 1968); NLRB v. Bata Shoe Col, 
Inc., supra. Even if the Company’s Exceptions were defective in 
some respects, this could not deprive it of its basic right to present 
evidence and have a hearing if in fact material issues were present. | 
The Board itself admits (p. 3 of its Opposition to the Company’s 
Motion to Supplement the Record) that it will grant a hearing “only 
if it appears that the objections raise ‘substantial and material fac- 
tual issues.’”” [emphasis added]. The Exceptions merely serve to 
demonstrate that there is disagreement with the Regional Director 
and that the objector’s contentions can be supported by evidence. 


In Sonoco Products Co. v. NLRB, 399 F.2d 835 (9th Cir. 
1968), the Court specifically dealt with the question of whether the 
submission of evidence to the Regional Director would be sufficient 


to raise an issue of fact despite the party’s failure to make detailed 
offers of proof, and stated: 
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* _. [A]lthough the Board’s agents may discover evi- 
dence suggesting one result, that does not mean, 
when an employer . . . has presented evidence to the 


contrary that there is no ‘substantial and material 
factual issue.’ 


“We need not decide whether or not a detailed 
offer of proof will suffice to raise such an issue. Cf. 
NLRB v. Tennessee Packers, Inc. ... For here, the 
petitioner has by the presentation of evidence met 
its burden of ‘clearly demonstrat[ing] that [a] fac- 
tual issue exist[s] which can only be resolved by an 
evidentiary hearing.” NLRB v. Tennessee Packers, 
Inc... .” [Emphasis, the Court’s.] 399 F.2d at 
841. 


In order for the’ Board to determine whether the Company here had 
met its burden, it had to review the evidence presented. In order 
for the Court to properly review the Board’s actions, it must review 
that evidence. As stated by the Fourth Circuit in Bata Shoe, supra: 


“_.. [Jn order to be entitled to a hearing on its 
objections to an election the objecting party must 
make a proffer of evidence ‘which prima facie would 
warrant setting aside the election.’ [Citations omitted] 
The determination, however, of whether substantial 
and material factual issues have been raised so as to 
necessitate a hearing is a question of law and ulti- 
mately a question for the courts. 

* * * 


“« . . [W]e believe the Company’s objections to the 
election and exceptions to the report of the Regional 
Director raised material and substantial factual issues 
which entitled it to a hearing.” [Emphasis added.] 
377 F.2d at 826. 


This is not a case where a party has filed broad Exceptions to the 
Regional Director’s findings without any support merely to delay 
the proceedings. This was a case where the party had genuine 
aggrievement and supported its contentions with materials perhaps 

more thorough and extensive than any ever before presented to the 

Board. 


In addition to the issues presented in the Company’s objec- 
tions, there is the question of the challenges to the ballots of two 
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employees. On the basis of the Company’s evidence, the Regional 
Director found that these employees had no community of interest 
with the others, and sustained the challenges to their ballots. The 
Union filed Exceptions to the Regional Director’s report in which 
it claimed that substantial factual issues existed with respect to his 
findings on the challenges, and that a hearing was required. The 
Company, of course, having received a favorable decision in this 
regard, was not required to and did not except to the Regional 
Director’s findings as to the challenged employees, except for ‘his 
failure to find them to be managerial-security personnel. Despite; 
the fact that all of the Regional Director’s findings favored the 
exclusion of these employees from the unit, the Board reversed the; 
Regional Director and made factual determinations as to the intent 
of the parties, the community of interest of the employees and the 
appropriateness of the unit without either holding a hearing or 
reviewing Liberty’s proffered evidence. Surely (even by the Union’s 
own assertion) the Regional Director’s findings could be reversed 
only upon a finding that substantial issues of fact existed requiring 
the holding of a hearing. At the very least, the Board was required 
to review Liberty’s evidence to ascertain if the Regional Director’s | 
findings were supported before accepting the Union’s assertions. 
Now the Board has asked this Court to sanction the Board’s conduct 
by precluding this Court from seeing the evidence upon which the | 
Regional Director made his findings which were adverse to the 
Board’s. 


The Board contends that this Court cannot review evidence 
which it has not itself considered. The fact that the Board did not 
consider the materials can be no defense if it should have done so | 
but chose not to. In NLRB v. Ideal Laundry and Dry Cleaning, 330 
F.2d 712 (10th Cir. 1964), the Court, faced with a similar issue, 
admitted into the record before it various affidavits, testimony and 
documents which the employer had unsuccessfully sought to be 
made a part of the record before the Board. The Court first stated 
that generally it will: 


“ 


. examine the entire record to determine: (1) 
whether the aggrieved party was accorded a fair 
hearing; and, (2) whether the Board applied the 
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proper legal criterion in determining the eligibility of 
the challenged ballots.” 330 F.2d at 715. 


And it went on to state that: 


“Due process demands that either party be permitted 
to produce additional proof deemed material to the 
vital issue of appropriateness, if was not a part of the 
record in the representation proceedings, and for 
some reason was unavailable for consideration by the 
Board in its decision therein.” 330 F.2d at 716. 


In admitting the proffered materials into the record before it, the 
Tenth Circuit concluded: 


“While the Board may, in the exercise of its adminis- 
trative discretion, deny an opportunity for hearing in 
the representation proceedings on evidence elicited 
by a post-election investigation, respondent is entitled 
to produce in this unfair labor practice proceedings 
any additional, relevant evidence bearing upon the 


critical issue.... All of this proffered evidence 
having been rejected as immaterial stands as admitted 
for purposes of review. We will thus examine the 
entire record, including the pre-election testimony 
and all proffered evidence, to determine whether the 
Board’s § 8(a)(5) and (1) Order can be supported by 
substantial evidence.”” Ibid. 


Similarly, the material which the Company submitted to the 
Regional Director and which is now lodged with this Court should 
be made a part of the record on review before this Court. When the 
Company sought to make these materials part of the record in the 
unfair labor practice proceeding, the Trial Examiner denied the 
motion on the explicit ground that the motion was not necessary 
since the materials would automatically be certified to the Court for 
review. (J.A. 21-22). Nevertheless, the Board has steadfastly refused 
to certify these documents to the Court and it has, vigorously 


7The Company sought to have the requested materials made a part of the 
record before the Trial Examiner in the unfair labor practice proceeding below, 
but its request was denied, as well as its right to produce evidence therein 
bearing on the representation case. 
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opposed the Company’s Motion to Supplement the Record before’ 
this Court. Surely the Board cannot be permitted to maintain the 
position that, on the one hand, the documents need not be included 
in the record before it because they would be included in the record 
on review before the Court, and, on the other hand, that they | 
cannot be reviewed by the Court because they were not part of the 
record before the Board. Such duplicity is certainly an abuse of the 
functions of an administrative body. 


The Board argued in its opposition that the only effect the 
Company’s request can have is that the “Court could find that the 
Board had erred in denying the hearing and remand the case for 
appropriate proceedings.” While the Company believes the evidence 
should lead to a decision in its favor on the merits, it has been con- 
tending all along that it has been denied its right to a hearing. 
Accordingly, pursuant to § 10(e) of the Act, 29 U.S. C. $ 160(e), the 
Company suggests that an appropriate disposition of this case would 


be a remand to the Board to take, examine and make findings on 
| 


the additional evidence which the Company was unable to get 
before the Board previously. 


The Board has also made the point that the procedure of 
review suggested by the Company would hamper the processing of 
representation cases and that its practice of refusing to review 
such materials is of long standing. Arguments such as these should 
carry little weight against the claim that a party’s basic right to be! 
heard has been denied. The Court in NLRB v. Smith Industries, 
Inc., supra, at 895, adequately summed up the answer to such 


contentions: 


“While we are fully cognizant of the statutory and 
administrative policy in favor of expeditiously pro- 
cessing objections to representation elections in order 
to facilitate collective bargaining, NLRB v. Zelrich 
Company, 5 Cir., 1965, 344 F.2d 1011, 1015, ‘this 
policy cannot operate to deprive the employer of a 
hearing in circumstances where it is entitled thereto.’ 
United States Rubber Co. v. NLRB, 5 Cir., 1967, 
373 F.2d 602, 607. 


“““While the consideration of whether an administra- 
tive body must give notice and an opportunity 
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to be heard to interested individuals frequently 
involves difficulties of statutory interpretation, the 
ultimate legal problem is whether the procedure 
utilized satisfies the guarantee of due process of 
law.’ [Citation omitted] ” 


Certainly the short time it would have taken the Board to ascertain 
whether issues of fact had been presented and whether the Regional 
Director’s findings were supported would have been a slight incon- 
venience compared to the substantial wrong done to the Company 
by the Board’s failure to do so. “Arguments that tribunals are too 
busy to do their duty . . . or that it is more expeditious not to 
recognize rights are not agreeable ones.” NLRB v. Trancoa Chemi- 
cal Corporation, 303 F.2d 456, 461-2 (Ist Cir. 1962). 


The Board’s own Rules and Regulations specifically provide for 
Board review of such materials. Section 102.69(e) of the Board’s 
Rules provides that if no hearing is held the Board is to decide 
the matter “upon the record.” “The record” is then defined in 
§ 102.69(f) as, among other things, “documentary evidence, together 
with the objections to the conduct of the election or conduct 
affecting the results of the election, any report on such objections, 
any report on challenged ballots, exceptions to any such ‘report, any 
briefs or other documents submitted by the Parties, the decision of 
the Regional Director, if any, and the record previously described in 
Section 102.68... .” [Emphasis added.] Section 102.68 provides 
similarly that “The record in the proceeding shall consist Olean 
stipulations, exhibits, documentary evidence. . . and any briefs or 
other documents submitted by the parties to the Regional Director 
or to the Board... .” [Emphasis added.] And to prevent any 
ambiguity from arising as to the disposition of the record so clearly 
defined, Rule 102.69(f) continues, “Immediately upon issuance of 
a report on objections or challenges, or both .. . the Regional Direc- 
tor shall transmit the record to the Board.” 


The Board has contended that its Rules do not mean what 
they say—that “documents” mean “documents in the nature of 
briefs”; and that “documentary evidence” means “documentary evi- 
dence introduced at such hearing.” Certainly ‘this is a most tortured 
and distorted reading of the Rules. While the Company will concede 
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that the phrase “documentary evidence” might appear to mean such 
evidence in the context of a hearing (although the Rules do not so: 
state), the words “‘other documents” clearly encompass exactly the 
type of materials which the Company sought to have the Boar 

review. There is no support whatsoever for the contention that i 
“documents” are restricted to those containing “supporting argu- 
ments.” On the contrary “documents” is a word most commonly 
used to refer to evidentiary materials such as those submitted here. 
That the Board has never so interpreted its Rules is no defense if 
parties can and do rely thereon to their detriment. Clearly, in 
framing its Exceptions in terms of these documents, the Company 
expected the Board to review them pursuant to its own Rules and | 
the rule of reasonableness. 


But whatever the Board’s Rules might say—even if they were 
silent on the issue—the requested materials would have to be made; 
part of the record. To do otherwise would be to deny a party an | 


opportunity to be heard and to present evidence on essential factual 
matters throughout the proceedings and to effectively prevent revi¢w 
of those proceedings. The Company has been found guilty of an 
unfair labor practice charge. Yet it not only was never provided 


with a hearing on essential factual matters at any stage of the pro-| 


ceeding, but the very evidence which it contends would show its 
right to a hearing has effectively been barred from review by the 
Board, the Trial Examiner and only now is before this Court. 

| 


In view of the foregoing, much of the argument hereinafter is 
directed to demonstrate the many substantial, material and relevant 
factual issues and questions presented which required a hearing. 


In addition to the denial of a hearing and the failure to review 
the record of the investigation by the Board, other procedures of 
the Board are pertinent at this point and demonstrate the arbitrari- 
ness of its handling of this case. An example is the action of the 
Board in refusing to accept the Employer’s brief in support of its 
Exceptions which was filed by the Employer within 19 days of its 
Exceptions and within 30 days of the Regional Director’s report. 
The action of the Board refusing the Employer’s brief was taken 
after the Board had accepted the Union’s brief in support of its 
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Exceptions. The Board’s excuse for the rejection of the Company’s 
brief was that it had an unwritten unpublished rule that briefs 
would not be accepted after the date for the filing of exceptions 
which are due 10 days after the Regional Director’s decision is 
issued. Courts and administrative agencies can speak only through 
their published orders and rules. Here in the absence of an express 
time limit for the filing of briefs the Employer should have been 
permitted a reasonable time to submit its brief. Certainly thirty 
days is within the mule of reason. To permit the Union’s brief to be 
filed while denying the same opportunity to the Company was a 
clear abuse of the Board’s discretion. It is worthy of note that 
shortly after this incident, the Board amended its published rules to 
specify a time limit for the filing of briefs in support of exceptions. 
NLRB Rules and Regulations (Series 8) as amended, $ 102.69(c), 32 
FR 9549 (July 1, 1967). 


Il. THE BOARD ERRED IN OVERRULING THE CHAL- 
LENGES TO THE TWO GARAGE EMPLOYEES 


The Union and the Company entered into a stipulation which 
clearly and unambiguously provided for a unit which did not include 
the garage employees. This stipulation expressed the intent of the 
parties not to include these employees in the unit and extrinsic evi- 
dence as well as the stipulation itself demonstrated this fact. Only 
by holding a hearing could the Board consider any extrinsic evidence 
showing a contrary intent. The garage employees could not appro- 
priately be included in a unit with production and maintenance 
employees because there was no community of interest between 
them and because the garage employees were shown to be manager- 
ial, confidential and security personnel. Moreover, their ballots were 
void, regardless of unit considerations because the ballots were 
clearly identifiable and violated the rule requiring Board elections to 
be held in secrecy. 
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A. The Record Demonstrates That the Parties Intended 
To Exclude These Employees from the Stipulated 
Bargaining Unit 

1. The Stipulation Itself 


The Board’s Decision, finding that the Employer had unlaw- 
fully refused to bargain with the Union in violation of Section 
8(a)(5) of the Act, rests upon the validity of the Union’s certifica-' 
tion in the representation proceeding. If the certification is found 


to be invalid, the unfair labor practice finding cannot stand. 


The original tally of ballots showed that both the Union and 
the Employer had received 94 votes with the votes of the two! 
garage employees being challenged by the Board and the Employer, 
The Regional Director found that the challenges should be sustained 
and recommended that no certification of the Union should issue. 
Upon Exceptions filed by the Union, the Board, without holding a 
hearing and without reviewing the evidence submitted to the 
Regional Director, reversed the Regional Director’s decision and 
ruled that the two garage employees should be included in the unit 
and that the challenged ballots should be opened and counted. 
A recount of the votes, including those of the garage employeés, 
showed that the Union had received 96 votes and the Company 94. 
The Company thereupon filed new challenges and objections to the 
election. Accordingly, the correctness of the Board’s overruling of 
the challenges is of crucial importance to the determination of this 
case. 


| 
The representation election was conducted pursuant to Section 
102.62(b) of the National Labor Relations Board’s Rules and Regu- 
lations (Series 8) as amended. This type of election is known as a 
Stipulation for Certification Upon Consent Election and is designed 
to allow the parties to waive a pre-election hearing by stipulating as 
to the issues which would normally be resolved in such a hearing, 
but it does not waive the parties’ right to a post-election hearing on 
objections or challenges. One of the questions resolved by the 
parties was the composition of the unit in which the election was to 
be conducted. 
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The Union and the Employer agreed, with the Board’s approval, 
that the stipulated unit was to be made up of: 


“All production and maintenance employees of the 
Employer at its Syracuse, Indiana establishment; BUT 
EXCLUDING all office clerical employees, all mobile 
home haulaway truckdrivers, guards, and all profes- 
sional employees and supervisors as defined in the 
Act.” 


It is well settled that when the parties to an NLRB representa- 
tion proceeding enter into a stipulation as to the composition of the 
unit appropriate for collective bargaining purposes, they are bound 
by that stipulation and the Board itself may not alter the unit 
agreed upon unless the composition of the unit would run counter 
to well defined principles of National labor policy. NLRB y. Ten- 
nessee Packers, Inc., Frosty Morn Division, supra; NLRB v. Midwest 
Television, Inc., Station WMBD-AM-FM-TV, 370 F.2d 287 (7th Cir. 
1966); NLRB v.' Schapiro and Whitehouse, Inc., 356 F.2d 675 (4th 
Cir. 1966); NLRB v. United Dairies, 337 F.2d 283 (10th Cir. 1964); 
NLRB vy. J.J. Collins’ Sons, Inc., 332 F.2d 523 (7th Cir. 1964); NLRB 
Joclin Manufacturing Company, 314 F.2d 627 (2nd Cir. 1963); 
Shoreline Enterprises of America, Inc. v. NLRB, 262 F.2d 933 (Sth 
Cir. 1959). The essential question in determining whether employ- 
ees are to be indluded or excluded from the unit is the intent of the 
parties to the stipulation. NLRB v. Tennessee Packers, supra; NLRB 
v. Midwest Television, supra; NLRB v. Joclin Manufacturing Com- 
pany, supra. While the oft-proclaimed expertise of the NLRB in 
fashioning units appropriate for collective bargaining is subject to 
only limited judicial review, such expertise does not come into play 
at all when the function of the Board is merely to determine 
whether or not the parties intended the inclusion of certain employ- 
ees in the unit! NLRB v. Joclin Manufacturing Company, supra; 
NLRB v. J. J. Collins’ Sons, Inc., supra. \n such circumstances, the 
reviewing court is just as qualified as the Board to ascertain the 
parties’ intent. 


The stipulation entered into between the parties here by its 
express wording was clearly and unambiguously intended to exclude 
the garage employees from its coverage. The unit was limited pre- 
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cisely and geographically to employees at the Employer’s Syracuse, 
Indiana, establishment. Except for occasional emergencies, the 


garage employees perform their duties exclusively at the garage in 


the village of Wawasee, Indiana, which is located separate and apart 
from the Employer’s production establishment in Syracuse and 
which is, in fact, some distance away. All of the Employer’s other 
employees, with the exception of the haulaway truck drivers, who} 
were also excluded from the unit, are located in the manufacturing 
complex in Syracuse. The unit was further restricted to “produc- 
tion and maintenance” employees. All of the employees at the 
Syracuse buildings are directly involved with the production func- 
tion of the Employer’s business, while the haulaway truck drivers 
and the garage employees are involved with the question of trans- 
porting the Employer’s finished product to customers after produc- 
tion has been completed. Clearly, therefore, by restricting the stipu- 
lation to production and maintenance employees at the Syracuse 
establishment, the parties demonstrated their intent to exclude the 


garage employees. 


Geographic restrictions in a stipulated unit must be observed. 
NLRB vy. Tennessee Packers, supra. In that case the Court stated 
that similar language to that found in the stipulation here was 
“unambiguous in setting up a geographical limitation on the appro- 
priate bargaining unit.” 379 F.2d at 182. The stipulation in that 
case limited the unit to employees “at Tennessee Packers, Int., 
Clarksville, Tennessee Plant” and a question arose as to several 
employees who performed their duties outside of Clarksville. The 
Court held that these employees were not intended to be included 
in the unit by the parties and stated that if such had been their 
intent, it would have been easy to word the stipulation accordingly. 
Likewise, if the Union and the Employer here had intended for the 
two garage operators to be included in the unit, there would have 
been no need for the geographical limitation, since all of the Em- 
ployer’s employees, except the garage operators, were located in 
Syracuse. By limiting the unit to Syracuse employees, the garage 
operators were thus specifically excluded. 


| 

| 
Moreover, contrary to the Board’s finding, the use of the 

word “establishment” further demonstrates the parties’ intention to 

| 
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exclude the garage employees from the unit. That word has a well 
defined meaning and usage in business, government, and law, as set 
forth in some detail by the Supreme Court in A. H. Phillips, Inc. v. 
Walling, 324 U.S.' 490, 496 (1945). There the Court defined “‘estab- 
lishment” as meaning “a distinct physical place of business.” That 
definition has been widely accepted, and it has been said to be used 
to indicate ‘‘a distinct physical place of business as opposed to an 
entire business or enterprise which may include several separate 
places of business.” Stevens v. Welcome Wagon International, Inc., 
390 F.2d 75, 78 (3rd Cir. 1968). And in Mitchell v. Birkett, 286 
F.2d 474 (8th Cir. 1961), the Court stated that common ownership 
and close functional and economic relationships between physically 
separated units of a business are not sufficient to make such com- 
bined units a single “establishment.” See also Mitchell v. Bekins 
Van & Storage Co., 352 U.S. 1027 (1957), rev’sing 231 F.2d 25 
(9th Cir. 1956); Acme Car & Truck Rentals, Inc. v. Hooper, 331 
F.2d 442 (5th Cir. 1964); McComb v. Wyandotte Furniture Co., 
169 F.2d 766 (8th Cir. 1948). 


As the Regional Director found (J.A. 186), the garage is “a sep- 
arately located and distinct operation from the plant.” The use of 
the word “establishment” in defining the Syracuse, Indiana, portion 
of the Employer’s business is clear evidence of the parties’ intent to 
narrow the unit to that physically distinct location and to exclude 
the separately-located garage. The use of the word “plant” rather 
than “establishment” would have been considerably more ambiguous 
and would not have had the benefit of the extensive judicial exami- 
nation received by the latter term. 


The stipulation specifically excluded mobile home haulaway 
drivers. As the garage employees spend virtually all of their time 
(J.A. 185-186) working on the haulaway drivers’ equipment, and as 
the mechanics and the drivers are the only non-production related 
employees and the only ones not located at the manufacturing 
buildings, the exclusion of the drivers is another strong indication of 
the parties’ intent to also exclude the garage employees by means of 
the geographic limitation. 


As we have shown, the stipulation was written in clear and spe- 
cific language restricting the unit to a certain type of employee at a 
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particular geographic location. This language could be interpreted 
to include other employees not within the defined limits only by 
stretching and distorting it beyond recognition. The Board could 
not, without looking outside the four comers of the stipulation, 
lawfully ‘arrive at a conclusion that the garage employees were 
intended to be included within its terms. But it lacked the powe 
to go beyond those four corners. 


In NLRB v. Tennessee Packers, supra, the Court stated that 
“The Board will consider matters of practical significance only if the 
stipulation is ambiguous.” And in NLRB v. J. J. Collins’ Sons, Inc., 
supra, the Board’s inclusion of an employee who was not within the 
unambiguous terms of the stipulation was found to be in error, the 
Court declaring: 


“__. [T]he bargaining unit here involved was defined 
and its limits circumscribed by stipulation of the 
company and the Union. And the Board’s exercise 
of discretion was restricted by the Board to its 
approval of the unit as submitted by the parties... 
[C]onsiderations applicable when the Board makes its 
own independent determination defining the appro- 
priate bargaining unit do not control here where it is 
merely interpreting the language used by the parties 
to define and limit the unit in a stipulation for a 
consent election. The primary question here is what 
the parties intended.” 332 F.2d 523 at 525. 


2. The Record Contains Supporting Extrinsic Evidence 
of Intent To Exclude the Garage Employees and 
No Evidence to the Contrary 


Assuming, without conceding, that the stipulation was not 
clear on its face as to show an unambiguous intent to exclude 
challenged employees, extrinsic evidence amply supports such jan 
intent. Where a stipulation is ambiguous, considerations of “‘com- 
munity of interest” can be resorted to in order to ascertain the 
intent of the parties. NLRB v. Midwest Television, Inc., supra; 
NLRB v. Joclin, supra. The question is not whether the employees 
in question have such a community of interest with the other 
employees so as to require their inclusion or exclusion from the unit 
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as a matter of law, but rather whether consideration of such com- 
munity of interest’ demonstrates the intent to include or exclude the 
employees. It is'a factual determination, one which will help to 
decide the ultimate question of the parties’ intent, and one which 
requires a hearing if those facts are in dispute. The Company 
submits that the only decision which the Board could have rendered 
without a hearing would have had to have been for the Company, as 
the facts were so overwhelmingly in its favor. 


The evidence presented to the Regional Director demonstrated 
that there was a total lack of community of interest and contact 
between the garage employees and the employees located in Syra- 
cuse, and the Regional Director so found. (J.A. 186).. In the 
Regional Director’s words: 


“the garage’ is a separately located and distinct opera- 
tion from! the plant; the mechanics are separately 
supervised; there is no interchange with production 
and maintenance personnel; the mechanics do not 


share in ‘the production bonus or perform work 
directly related to production; they have a different 
pay week; their function is part of the Employer’s 
distribution system; and their work and interests are 
separate and distinct from those of the production 
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and maintenance employees. . . .” 


These factual determinations by the Regional Director clearly 
show that the parties could not have intended to include employees 
with such diverse interests in the same unit. Any ambiguity in the 
unit definition accordingly would have to be resolved in favor of the 
exclusion of the garage employees. 


Moreover, the garage employees themselves testified that they 
felt they had little in common with the production and maintenance 
employees who were considerably less skilled than they. And the 
evidence demonstrated that they were paid from a different payroll, 
received substantially higher wages and worked a much longer work 
week than production and maintenance personnel. The garage 
employees, like the haulaway drivers, did not receive any part of the 
weekly production bonus which represented a significant portion of 
the production ‘and maintenance employees’ compensation and 
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which was directly related to the production rather than the sales 
function of the business. 


Furthermore, regardless of the intent of the parties to a stipula- 
tion, employees cannot be included in a unit if to do so would run 
counter to National labor policy. NLRB v. Tennessee Packers, Inc., 
supra; Tidewater Oil Co. v. NLRB, 358 F.2d 363 (2nd Cir. 1966). 
If an employee is not “sufficiently concerned with the terms and 
conditions of employment in a unit to warrant his participation in 
the selection of a bargaining agent,” it has been held that he is not 
eligible to vote in the election. NLRB v. Ideal Laundry and Dry Clean- 
ing Co., supra at 716; NLRB v. Belcher Towing, 284 F.2d 118 (Sth 
Cir. 1960). In Tennessee Packers, supra, the Court stated that even 
if the stipulation there were found to be ambiguous, the finding 
that the Clarksville employees did not share a community of inter- 
est with the out-of-town employees was supported by substantial 
evidence and precluded the inclusion of the out-of-town drivers in 
the unit. Similarly, on the basis of the factual findings of Regional 
Director and the entire record in this case, there is no community 
of interest between the garage employees and the production and 
maintenance employees; the joining of such employees in one unit 
is inappropriate and a violation of National labor law. 


Further indicating the intent of the parties to exclude jthe 
garage employees from the unit was evidence which the Employer 
produced showing that the garage was operated as a separate adjunct 
of the Employer’s busiriess, and that Timmons and Kleinknight ran 
it much like an independent establishment. They had authority to 
purchase a substantial amount of equipment without the necessit} 
for approval or consultation, kept their own inventory and other 
records, and were totally and independently responsible for the 
safety and security of the garage and its equipment. It was shown 
that the garage employees purchased almost anything needed for jthe 
garage operation from whatever sources they selected and that they 
could even pledge the employer’s credit in so doing! The garage 
employees, it was shown in evidence and documents submitted |to 
the Regional Director, dealt with salesmen personally and purchased 
approximately $40,000 worth of equipment annually. (J.A. 454- 
456; Representation Case Exhibit L to Affidavit of E. W. Bechtold, 
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12-8-66). All of this amount was on their pledge of the Company’s 
credit. The only review by the accounting department was to ascer- 
tain from the garage employees’ signatures that the item had been 
received by them, that the equipment was in their possession and 
control, and that the bill should be paid. (J.A. 398-399). 


Such evidence of the almost independent status of the garage 
employees and their responsibilities in the running of the operation 
is a further indication that the parties did not intend them to be 
included in the same unit with the rank and file employees. Most 
importantly, however, the fact they have the authority to, and in 
fact do, pledge the Employer’s credit in substantial amounts demon- 
strates that they are managerial employees whose inclusion in the 
unit would run counter to established labor policy. NLRB v. 
Howard Johnson Company, 398 F.2d 435 (3rd Cir. 1968); Grand 
Lodge Employees’ Association, 145 NLRB 1521 (1964). In the 
Grand Lodge case, the Board stated that it normally excludes as 
managerial employees, personnel who pledge an employer’s credit, 


and it there excluded an employee from the unit because he pur- 
chased between $60,000 to $100,000 of supplies per year, pledged 

the employer’s credit, rarely consulted with the officers of the 
Company in making purchases and could charge supplies without 
approval from a superior. All of these factors were shown to be 

present here with respect to the garage employees. 


In “Overton Markets,” 142 NLRB 615 (1963) the Board found 
a meat specialist to have interests allied with management and 
excluded him from the unit for reasons which are equally applicable 
here. Like the garage employees, the meat specialist was found to 
purchase goods, maintain inventory, and to work his own hours 
without a supervisor. In Oscar Ewing, Inc., 124 NLRB 941 (1959) 
the Board excluded the employee in charge of the employer’s garage 
partly because “he also has the power to pledge the Employer’s 
credit for purchases of repair parts up to a value of $100.” 124 
NLRB at 943. Likewise, in Florence Stove Co., 98 NLRB 16, 17 
(1952), the Board stated: 

“The duties of the assistant purchasing agent and the 


buyer include, among others, the placing of orders 
for various items of supplies and equipment. It 
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appears that they effectively bind the Employer’s 
credit in the regular course of their work. Jn accord- 
ance with established Board practice, we find that 
these employees are managerial employees, and shall 
therefore exclude them from the unit.” (Emphasis 
added.) 


See also American Lithofold Corporation, 107 NLRB 1061 (1954). 
In Howard-Cooper Corporation, 105 NLRB 753 (1953), the Board 
commented that the shop clerk had sufficient community of interest 
with the other employees in the proposed unit to warrant his inclu- 
sion therein. But it went on to state, at 754: 

“However, there is evidence in the record which sug- 
gests that, in procuring parts from local suppliers, he 
may have authority to pledge the Employer’s credit. 
If he does in fact have such authority, we would 
exclude him as a managerial employee.” 


The inclusion of the garage employees violated the long estab- 
lished policy of excluding employees who can pledge the employer’s 
credit. On this ground alone, the Board’s decision must be set aside 
as being arbitrary and contrary to law. 


A still further indication of the parties’ intent to exclude 
the garage employees and proof that they could not properly be 
included in the unit was evidence submitted by the Employer which 
showed that they had full responsibility for the safety of the garage 
and its contents. They were the only employees with keys to the 
garage. No other employees or watchman looked after the garage 
at any time. In Watchmanitors, Inc., 128 NLRB 903 (1960),| the 
Board found employees who spent as little as 10 percent of their 
time in guard duties but who were responsible for the safety of the 
building and its contents to be guards. In the same sense, the garage 
employees here, who were responsible for the safety of the garage, 
were guards who should have been excluded from the unit as) pro- 
vided in the stipulation, which specifically excluded “guards.” 


Shortly after the stipulation was signed and several weeks 
before the election the Employer sent its eligibility list to) the 
Regional Director who in turn sent it to the Union. The two garage 
employees were not on the list, yet the Union did not raise the 
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question of the absence of these employees’ names until immedi- 

ately before the election. If the Union had intended to include 
them in the unit at the time of entering into the stipulation, would 
it have waited until the 11th hour to make this fact known? In 

dealing with a somewhat similar situation in NLRB v. Schapiro & 

Whitehouse, Inc., supra, the Fourth Circuit Court of Appeals stated, 
at 676: : 


“Aware before the election of his employment status 
the union’s deliberate abstention from any question 
of his inclusion in the representation unit, we think, 
barred its challenge of him after the election. The 
point is trenchantly made by Judge Wisdom in 
Shoreline Enterprises of America, Inc. v. NLRB, 262 
F.2d 933, 943 (5th Cir. 1959) in these words: 


“‘The basic policy—we endorse it—is that a 
company and a union must be held to their agree- 
ments, as any other party is held to an agreement. 
In cases involving a pre-election resolution of eligi- 
bility issues between a company and union it is 
especially important to hold the parties to their 
contract. To permit either to repudiate a pre 
election agreement and redetermine the eligible 
members of a bargaining unit, after an election 
has been held, would enfeeble the consent elec- 
tion procedure.’” 


The Union’s acceptance of the eligibility list until the last 
moment should éstop it from asserting that the parties intended the 
inclusion of the two garage employees when they entered into the 
stipulation. 


B. The Board Erred in Making Its Findings as to the 
Intent of the Parties 


1. The Board’s Analysis Was Arbitrary and 
Capricious as a Matter of Law 


Despite the unambiguous terms of the stipulation and the clear 
rule of law requiring the Board to stay within the four corners of 
such an agreement between the parties, the Board went beyond the 
stipulation to decide that employees who were not “production and 
maintenance employees at the Employer’s Syracuse, Indiana estab- 
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listment” were intended to be included in the unit. The Board 
arrived at this result by looking at the change of wording which 
occurred in two respects between the Union’s petition and the stip- 
ulation. Aside from the question of the Board’s error in turning to 
this extrinsic evidence in light of the clear meaning of the stipula- 
tion, the weight and interpretation put on these changes were exro- 


neous and arbitrary as a matter of law. 


The Board attached great significance to the fact that the 
Union had originally defined the unit in terms of the Employer’s 
“plant” in the petition, while the stipulation was phrased in terms 
of the employer’s “establishment,” the Board reasoning that this 
change was “indicative of an intent to cover the entire business unit 
of the Employer...” (J.A. 217). No factual or documentary 
support or rationale whatsoever was presented for the conclusion ‘so 
easily reached by the Board. Yet, as we have shown above, the 
word “establishment” has a well defined and accepted meaning in 
business, government and law which is exactly the opposite of the 
meaning given to it by the Board. A. H. Phillips, Inc. v. Walling, 
supra. There is per contra no legal support for the Board’s novel 
construction. Rather than demonstrating an intent to expand the 
bargaining unit, the change of wording, if it is to be given any sig- 
nificance at all, must be deemed to show an intent to restrict the 
unit to a “distinct physical place of business,” i.e., the Employer’s 
production buildings in Syracuse. The use of the word “plant” 
would have been considerably more ambiguous, that term not 
having had the benefit of Supreme Court and other judicial inter- 
pretations. Clearly, the Board acted arbitrarily and capriciously in 
deciding as important an issue as this by ignoring all precedent and 
usage of the words being interpreted. When a term or phrase which 
has a commonly accepted meaning is used in an agreement, the 
parties to the agreement must be considered to have intended the| 
usual meaning of the term. Here there was absolutely no BIS 
to demonstrate that the Union and the Employer had intended arly- 
thing but the usual meaning of the word “establishment” as ae 
by the Supreme Court. 


Moreover, the Board’s error in attaching the significance it aia 
to the change of wording from “plant” to “establishment” is mani- 
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fest when it is realized that, (1) the wording was changed without 

prior consultation with the Employer, and (2) that the Regional 
Director who participated in the formulation of the stipulation was 
the same Regional Director who decided that the parties did not 

intend to include the garage operators in the stipulated unit. (J.A. 

348-349). And when the Union, on November 4, 1966, immedi- 
ately after the election, set forth its position on the challenged 

ballots in a letter to the Regional Director, it attached no signifi- 
cance whatsoever to this change of wording. Certainly, if the 
Regional Director and the Union had intended this word change to 
indicate that the unit was to be expanded to include the garage, 

they would have so stated. 


The Board also placed great weight on the change of wording 
which (in the stipulation) excluded “all mobile home haulaway 
truck drivers” rather than “all truck drivers” (as in the petition). 
The Board felt that this change somehow showed an intent to 
include the garage mechanics. The clear impact of this change, 
however, demonstrates an intent which is exactly the opposite of 
the conclusion reached by the Board. As the evidence showed, and 
as the Regional Director found, the garage employees’ job was to 
service the haulaway trucks, and any time spent on any other 
trucks of the employer amounted to only an insignificant portion 
of their time and occurred only in rare emergency situations. By 
excluding the haulaway drivers, clearly the parties intended to 
exclude also those persons who spent almost all of their time 
working on the haulaway equipment. By including local truck 
drivers, the Union showed its intent to maintain the distinction 
between those employees directly ‘involved with production (at the 
production facility in Syracuse) and those employees concerned 
with transporting the finished product, who were located apart 
from the main buildings—i.e., the haulaway drivers and the garage 
mechanics. As the haulaway drivers had frequent contact with the 
employees located at the Syracuse buildings, their specific exclusion 
was designed to prevent any question from arising as to their status. 
(J.A. 352-353). The garage employees, on the other hand, had no 
such contacts and no similar ambiguity could have arisen as to 
them. 


39 


The Board has thus ignored the clearly manifested intent of 
the parties to the stipulation and through distorted and reverse 
logic, has managed to find the contrary intent. Such a decision is 
not supported by substantial evidence, is arbitrary, and must be set 


aside. 


2. The Board Erred in Resolving Substantial and 
Material Factual Issues Without Reviewing the 
Evidence Submitted to the Regional Director and 
Without Holding a Hearing. | 

| 


The Company submits, as set forth above, that the stipulation 
was unambiguous and clearly demonstrated the intent of the parties 
to exclude the garage employees from the unit. Assuming, arguendo, 
that the question of intent could not be decided from the stipulation 
itself in favor of excluding the challenged employees from the unit, 
it is clear that the language of the stipulation could not be deemed 
to favor their inclusion. Any decision finding the employees to be 
within the unit would have to be made upon an examination of all 
the extrinsic evidence and, if substantial and material factual issues 
were present, pursuant to the holding of a hearing. NLRB v. Bata| 
Shoe Company, supra; NLRB vy. Joclin Manufacturing Co., supra. In 
Joclin, as here, the stipulation did not clearly provide for the inclu 
sion of the challenged employees in the unit. The Court stated that 
the ambiguity would thus have to be resolved by considering evidence 
of practical construction and it ruled that the factual dispute as to 
includibility would have to be resolved in a full evidentiary hearing 
or else the challenges would have to be sustained. As the Court 
stated, 314 F.2d at 631-2: 


“|. a court cannot properly enforce an order finding 
an employer guilty of an unwarranted refusal to bar- 
gain with a union certified in an election if it appears, 
with respect to challenges affecting the result, either 
that they were disposed of erroneously as a matter of 
law or that the employer raised ‘substantial and 
material factual issues’ under the Regulations and was 
denied a hearing that he seasonably requested.” 


| 
Nevertheless, the Board in the instant case resolved substantial factual 


issues as to the intent of the parties and the appropriateness of the 
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unit without reviewing the whole record—i.e., the materials the Com- 
pany had submitted to the Regional Director—and without holding 
an evidentiary hearing. 


In its Decision, the Board stated that it did not agree with the 
Regional Director’s conclusion that the garage employees had no 
community of interest with the production and maintenance 
employees. The Board stated’no reason for this determination, how- 
ever, and the only facts it had before it—those set forth in the 
Regional Director’s Decision—completely supported his finding. No 
facts to the contrary were cited. The Board’s decision on this impor- 
tant, and perhaps conclusive, factual matter was thus not only not 
supported by substantial evidence but in fact it was not supported 
by any evidence whatsoever. If the Board were going to reverse the 
Regional Director, it must have had its own factual hearing to pro- 
vide it with a basis for concluding differently. Universal Camera 
Corp. v. NLRB, 340 U.S. 474 (1950). 


When the Board looked at factual evidence beyond the terms 
of the stipulation to determine the intent of the parties, it refused 
to consider the evidence which had been proffered by the Employer 
relative to this question. An extensive amount of testimony had 
been submitted to the Regional Director showing the complete lack 
of community of interest between the garage employees and the pro- 
duction and maintenance employees, the independent and managerial 
status of the garage employees, the failure of the Union to object to 
_ the exclusion of the mechanics from the eligibility list and other 
matters which would lend support to the conclusion that the parties 
had not intended to include them in the unit. It was this evidence 
which led the Regional Director to decide to sustain the challenges. 
The Employer sought to have the Board review these matters and 
incorporated by ‘reference the more than 1200 pages of testimony, 
affidavits and exhibits in its Exceptions. Nevertheless, the Board 
proceeded to determine the intent of the parties by examining 
inconsequential word changes without reviewing any of this addi- 
tional evidence. The failure of the Board to review the entire rec- 
ord relating to the factual questions of the intent of the parties and 
the includibility| of the mechanics in the unit was a denial of the 
Employer’s right to due process. NLRB v. Universal Camera, supra. 
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It is unquestioned that numerous material and substantial issues 
of fact with regard to the challenged employees’ eligibility are 
present in the instant case. When the Regional Director handed 
down his Report deciding the issue of the challenges favorably to to 
the Employer, the Employer did not file Exceptions with respect 
to that portion of the Report (except to the Regional Director’s 
ruling on the managerial-guard status of the employees). See 
Bausch & Lomb, Inc. v. NLRB, 404 F.2d 1222 (2nd Cir., 1968). 
But when the Union filed its Exceptions to the Report it stated 
that it was excepting to the issuance of a certification of “no 
representation” on the ground that “the issuance of a certification 
without a hearing deprives petitioner of due process of law 
because there are disputed issues of fact which the Regional 
Director has resolved against petitioner without affording petitioner 
any hearing.” No claim was made by the Union at any point that 
the questions could be resolved in its favor without the holding of a 
hearing. Included in the list of factual issues which the Union asserted 
were in dispute were: (1) the reasons for the omission of the garage 
employees’ names from the eligibility list; (2) the reasons behind 
the parties’ use of the word “establishment”; (3) the question of 
the mechanics’ contact with other employees; (4) the reasons behind 
the exclusion of the haulaway drivers and the question of whether 
the mechanics served as an adjunct to the local truck drivers; (5) 
the question of whether there was any interchange of employees; 
and (6) the question of whether the work and interests of the garage 
mechanics are separate and distinct from the production and main- 
tenance employees or share a close community of interest with them. 
(It is interesting to note here that the Union did not assert that the 
garage employees were production and maintenance employees, but 
rather consistently drew a distinction between the garage employees 
and the production and maintenance employees. This would seem 
to put in question the Board’s statement in its Decision “that ‘pro- 
duction and maintenance employees’ is meant as a general term.”’) 


The Union was correct in asserting that these were all factual 
issues and that if it were to get a favorable ruling on the challenges, 
these issues would have to be resolved in a hearing. Nevertheless, 
the Board proceeded to reverse the Regional Director’s ruling on. 
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factual questions of the intent of the parties and the community of 
interest of the employees without affording the Employer the right 
to present its evidence at a hearing or to interview or cross examine 
witnesses. Surely this was a denial of due process of law. NLRB v. 
Smith Industries, Inc., supra; Excelsior Laundry v. NLRB, 401 F.2d 
484 (10th Cir. 1968). 


Furthermore, in its Exceptions and brief, the Employer excepted 
to the Regional Director’s ruling that the evidence did not support 
the Employer’s contention that the garage employees constituted, 
among other things, managerial and security personnel. The Employer 
pointed out that the evidence did support its contentions. As out- 
lined above there was considerable evidence submitted by the 
Employer to demonstrate that these employees ran the garage almost 
as an independent operation and that they had the authority to 
pledge the Employer’s credit in substantial amounts. At the very 
least, the Employer had made out a prima facie case on this factual 
issue and it was entitled to a hearing thereon. Howell Refining Co. 
vy. NLRB, supra; Automation and Measurement Div., The Bendix 
Corp. v. NLRB, 400 F.2d 141 (6th Cir. 1968). 


And on the question of whether the garage employees could, 
in any case, be placed in the same unit with the production and 
maintenance employees with whom the Regional Director found they 
had no community of interest, the language of the Tenth Circuit in 
NLRB v. Ideal Laundry and Dry Cleaning Co., supra, at 715, is of 
relevance: 


“The appropriateness of the bargaining unit is the 
salient issue in this unfair labor practice proceedings, 
and respondent is, to be sure, entitled to a due pro- 
cess hearing on that issue. And, if an opportunity 
for a full hearing on the critical issue was not afforded 
in the representation proceedings, respondent is 
entitled to be heard in this unfair labor practice pro- 
ceedings.” 


By overturning the Regional Director’s ruling on the challenges, 
without reviewing the Employer’s evidence and without granting a 
hearing, the Board acted arbitrarily and capriciously and deprived 
the Employer of due process of law. 
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C. The Board Erred in Failing To Void the Clearly 
Identifiable Ballots of the Challenged Employees 


It is a well settled and long standing principle of National labor 
policy that markings which serve to distinguish or identify ballots will 
render such ballots void as being inconsistent with the principle of | 
secret elections required by the National Labor Relations Act, 
NLRB v. Ideal Laundry and Dry Cleaning Co., supra; NLRB vy. 
National Truck Rental Co., 116 App. D.C. 248, 239 F.2d 422 (D.C. 
Cir. 1956); Semi-Steel Casting Co. v. NLRB, 160 F.2d 388 (8th Cir. 
1947); Laconia Malleable Iron Co., Inc., 95 NLRB 161 (1951); Ebco 
Manufacturing Company, 88 NLRB 983 (1950); Burlington Mills | 
Corporation, 56 NLRB 365 (1944). As stated in Burlington Mills, 
supra, to count such ballots “clearly would open the door to the 
exertion of influence such as to prevent the exercise of the voters’ 
free choice.”” 56 NLRB at 368. | 


| 
When the Board reversed the Regional Director’s decision on the 


challenges to the two garage employees, it ordered that their votes 
be counted. On May 16, 1967, the parties gathered in the Board’s 
Regional Office for the counting of these ballots. Pursuant to the | 
Board’s procedure on challenges, the ballots were in special envel- 
opes marked “Challenged Ballot - Secret Envelope.” Each envelope 
had a stub on which the names of the respective employees were 
written. Generally, before the envelopes are opened, the stubs are, 
removed so that the identity of the employees whose ballots are in 
the envelopes cannot be ascertained. Here, however, the name of 
one of the employees, Richard Timmons, was printed across the 
face of the envelope, where all observers could plainly see it. The 
remaining envelope was opened first. When the ballot was removed 
from that envelope it was evident to all present that substantial | 
portions of two corners of the ballot had been torn off. All the 
parties inspected the envelope to see if the torn-off pieces could be 
located, but they could not be. Timmons’ ballot was then removed 
from his envelope and the Board agent “shuffled” the two ballots 
and then counted them. 


Clearly both ballots were readily identifiable and no amount of 
shuffling could disguise that fact. Since everyone in the room knew 
! 
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that the ballot with the torn corners did not come from the envel- 

ope with Timmons’ name on it, it was obvious that the torn ballot 
was employee Kleinknight’s ballot and that the whole ballot was 

Timmons’. Had the corners not been torn off the one ballot, or 
had the name not been written on the envelope of the other, the 
ballots would not have been: identifiable when put together. But 
here the combination of these two highly irregular markings served 
to preserve the voters’ identities. 


The Company challenged the counting of these ballots and 
requested that they be declared void. But in another one of the 
Alice-in-Wonderland type exercises of logic so prevalent in this 
case, the Regional Director found that because the untorn ballot 

. itself contained no identifying marks it was not void and the mere 
fact that the voter’s identity was known did not invalidate the elec- 
tion. On Exceptions, the Board adopted the Regional Director’s 
decision. 


That Timmons’ ballot itself did not contain any identifying 
markings is not relevant. For the fact is that the ballot was 
clearly identifiable as his by virtue of his name appearing on the 
envelope and the condition of the other ballot. Certainly both of 
these identifying characteristics appeared to have been deliberately 
and intentionally: made. As this Court noted in NLRB v. National 
Truck Rental Co., supra, at 426, “a marking which appears to have 
been deliberatelyi made and which may serve to identify the voter 
renders the ballot void.” And as the Board stated in Laconia Mal- 
leable Iron Co., Inc., supra, at 162: 


oe 


. . . our concern for preserving the secrecy of the 
ballot in elections conducted by this Board requires 
that we permit no opportunities for identification of 
voter. 


“Because the markings may have been deliberately 
made, and may have served to reveal the identity of 
the voter, we find that the ballot is void.” 


In asserting that the ballot was valid because it did not contain any 
identifying marks, the Board completely ignored the circumstances 
which made the ballot identifiable. Surely, the Board cannot take 
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the position that only marks on the ballot itself can cause it to be 
identifiable. 


The purpose of the rule rendering identifiable ballots void as 
indicated in the Burlington Mills Corporation case, supra, is clearly 
to deter employers and unions from using coercion or other means 
to imperil the employees’ freedom of choice by causing them in 
some way to distinguish or identify their ballots. Semi-Steel Cast- 
ing Co. v. NLRB, supra; Ebco Manufacturing Company, supra. It 
should matter not how that identification comes. And the fact the 
whole challenge procedure can violate, to some degree, the secrecy 
of the ballot does not affect the rule which, as noted, acts as a' 
deterrent against coercive action. For while challenges may make an 
employee’s vote known, they do not open the door to the kind of 
abuse which could occur if identifiable ballots were not voided. As 
the Court in NLRB v. Ideal Laundry & Dry Cleaning Co., supra, 


stated at 718-719: 


“Jt is argued moreover that the challenge procedure 
involuntarily destroyed the secrecy of the ballot; 
and that the rule [of secrecy] falls with the reason 
therefor. The short and conclusive answer is that the 
Board and not the voters prescribe the rules for the 
conduct of the election, and all voters must abide the 
rules. The identification of the voter voided the bal- 
lot by operation of the rule itself, and the Board had 
no power to give it any validity.” (Emphasis added.) 

The actions of the Board here have worked an abridgement of 
a clear statute of the United States which requires secret ballots in 
a secret election. If there be any justification for such an abridge- 
ment on the basis of expedience, the challenge procedure should 
not be invoked to validate otherwise clearly marked ballots. 


As the Kleinknight ballot with the torn corners was also clearly 
identifiable and appeared to have been deliberately made so, both 
ballots should have been voided. The Board’s decision not to doiso 
was not supported by the evidence and was arbitrary and capricious 
as a matter of law. Had the two ballots correctly been declared 
void, the election would have resulted in a tie, and the Union would 


not have been certified. 
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Ill. THE BOARD ERRED IN OVERRULING THE COMPANY’S 
OBJECTIONS TO CONDUCT AFFECTING THE RESULTS 
OF THE ELECTION WITHOUT HOLDING A HEARING OR 
REVIEWING EVIDENCE SUBMITTED TO THE REGIONAL 
DIRECTOR. 


In his Report and Recommendations of December 29, 1966, 
the Regional Director recommended that the Company’s objections 
to the election be overruled on the grounds that the Union’s litera- 
ture was not objectionable on its face; that even if it were the Com- 
pany had time to reply; and that there was insufficient evidence to 
support the Company’s other objections. The Board adopted these 
findings on April 24, 1967, without reviewing the evidence sub- 
mitted to the Regional Director and without stating whether its 
decision was based on a conclusion that the objections did not allege 
conduct which could have had an effect on the election or on a 
finding that the Company had failed to proffer any evidence which 
would warrent overruling the Regional Director’s findings. However, 
on May 5, 1967, in denying the Company’s Motion for Reconsidera- 
tion, the Board’ did state that, accepting the facts alleged in the 
Company’s Motion and brief as true, it found no basis for disturbing 
its original decision or for holding a hearing. Liberty submits that 
the conduct of the Union to which it objected had to have had a 
significant impact on the election as a matter of law, that it had 
proffered a substantial amount of evidence to support its conten- 
tions, and that its objections, proffered evidence and exceptions 
raised substantial and material issues of fact which required the 
holding of a full evidentiary hearing. 


A. The Conduct of the Union Alleged in the Company’s 
Objections Had a Substantial Impact on the Election. 


1. Misrepresentations About the Company's Bonus System. 


In campaign literature mailed to employees on Friday, October 
21, 1966, the Union stated that the plant superintendent had been 
manipulating the Company’s production bonus since the filing of 
the Union’s petition in order to buy votes against the Union. Again, . 
in a circular dated October 26 (two days before the election) the 
Union stated that the Company had been paying “extra bonus” 
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since the filing of the petition in order to fool employees. It ig 
unclear from the record whether this circular was mailed or handed 
out to employees at the plant. And in a handbill distributed on the 
eve of the election the Union intimated that the Company had not 
been paying the employees the entire bonus that they were entitled 
to during the year. | 


In its objections to the election, the Company alleged that 
these statements were entirely false and were part of a conspiracy 
by the Union to interfere with the conduct of a free and untram- 
meled election. It demonstrated in the evidence which it submitted 
to the Regional Director that the Union had for some time been 
engaged in causing a slowdown of the Company’s production line 
‘which in turn had caused the bonus to be abnormally low; and that 
when the Union ceased this activity a short time after the filing of 
its petition, the resulting increase in bonus payments laid the way 
for its false charges of manipulation and buying votes. (J.A. 414-416). 
The Company demonstrated the importance of the bonus to employ- 
ees, the extremely complicated method by which the bonus was 
computed (J.A. 367), and the fact that there had been no change of 
any nature in scheduling of production or in computing the bonus. 
(J.A. 173-174, 421-423). In addition, the Company provided the 
Regional Director with proof that a number of the employees whose 
names appeared on one of the pieces of literature dated October 21 
had not authorized the statements made, and in fact did not agree 
with them. 


The Regional Director, in the portion of his Report dealing 
with the Union’s objections, found that the Company had not in 
any way rigged or manipulated the bonus system. But he also 
found that the Union’s misrepresentation about the bonus was not 
objectionable on its face and that there was no proof that the 
employees causing the slowdown were agents of the Union. He 
further found that, assuming the misrepresentation was objection- 
able, the Company had time to reply to it. 


Elections will be set aside where a party deliberately makes 
material misrepresentations of fact in circumstances in which employ- 
ees are unable properly to evaluate the truth or falsity of the asser- 
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tions. NLRB v. Houston Chronicle Publishing Company, 300 F.2d 
273 (5th Cir. 1962); Cross Company v. NLRB, 286 F.2d 799 (6th 
Cir. 1961), rehearing denied, 288 F.2d 188 (6th Cir. 1961); Collins 
& Aikman Corporation v. NLRB, 383 F.2d 722 (4th Cir. 1965); See 
also NLRB v. Bonnie Enterprises, Inc., 341 F.2d 712 (4th Cir. 1965). 
Generally, the Board will also consider whether the facts misrepre- 
sented are within the promulgating party’s special knowledge and 
whether the objecting party could have corrected the false assertions 
before the election. Gallenkamp Stores Co. v. NLRB, 402 F.2d 525 
(9th Cir. 1968); NLRB v. Bata Shoe Company, supra; NLRB y. 
Houston Chronicle Publishing Company, supra; Celanese Corpora- 
tion of America v. NLRB, 291 F.2d 224 (7th Cir. 1961); Hollywood 
Ceramics Company, Inc., supra. 


The Regional Director took the position that the Union’s false 
assertion that the Company was paying an extra bonus in order to 
buy votes was not, on its face, sufficient to warrant setting aside the 
election. Yet the Regional Director, and the Board, could not 


determine merely from the fact of the misrepresentation whether it 
could have had an effect on the election. Directly relevant to the 
determination of this question were such other factors as the impor- 
tance of the assertion to employees, whether the Union had special 
knowledge of the facts, the ability of the employees to evaluate the 
statement and the Company’s ability to effectively counter the 
statement. 


The Company produced evidence to demonstrate that the 
bonus system was an integral and significant part of the employees’ 
compensation plan and of extreme importance to them. The 
Union’s false statement was the very type of assertion involving 
economic matters which the Board has noted is of utmost concern 
to employees. Hollywood Ceramics Company, Inc., supra. As the 
Court stated in NLRB v. Houston Chronicle Publishing Company, 
supra, at 280: 


“Purportedly authoritative and truthful assertions 
concerning wages and pensions of the character 
of those made in this case are not mere prattle; they 
are the staff of life for Unions and members, the 
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selfsame subjects concerning which men organize and 
elect their representatives to bargain.” 


Certainly, a false claim that the Company was using the bonus sys- 

tem as a tool against unionization presented a most serious threat to 
the employees’ well being, and interfered with their exercise of free 
choice at the election. 


The Company produced evidence to show that the Union, 
through its agents, had caused the Company’s production to be 
slowed during a period before the filing of the petition and shortly 
thereafter. Knowledge of this slowdown did not come to the Com- 
pany’s attention until after the election when the investigation had 
begun. Thus, the Union had particularized special knowledge of the 
facts contained in its allegations, of which the Company had none. 
In other words, the Union knew why the bonus appeared higher 
after the petition was filed, for it, unbeknownst to the Company, 
had caused the bonus to be lower in the preceding period. More- 
over, the evidence demonstrated that a number of the more experi- 
enced employees kept close tabs on the bonus payments and knew 
that there had been no “manipulation” or “extra bonus” paid. \(J.A. 
367-368, 421-423, 438). 


The Company also established that the bonus was computed by 
an extremely complicated formula. (J.A. 367-370). Accordingly, it 
was extremely difficult for the average employee to evaluate the 
Union’s assertion that the bonus was being rigged. (J.A. 367-368, 
421-423). And the fact that the misrepresentation was associated 
with the names of a number of the older, more respected employees 
(several of whom stated they did not authorize the statements made) 
lent considerable credence to the statement, thus making it even 
more difficult for the majority of employees to put the assertion in 
proper perspective. 


The Regional Director rejected the Company’s contentions that 
several employees’ names were listed as being on the organizing 
committee without their permission. However, he failed to deal 
with the fact that the evidence submitted by the Company con- 
tained the testimony of several “members” of the organizing com- 
mittee that they did not authorize, accept or believe the statements 
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contained in the October 21 circular which went out over their 
names and that they were quite embarrassed to be associated with 
that literature in any way. (J.A. 408-413). 


The first circular was mailed and not received by employees 
until around Monday, October 24, just a few days before the elec- 
tion. (J.A. 309). It was unclear as to just what the Union meant by 
“manipulation” of the bonus and “buying votes.” In view of these 
rather vague assertions and the complicated nature of the bonus 
formula, it was difficult for the Company to come up with an ade- 
quate response to the misrepresentation in the short time available. 
Merely to deny ‘the Union’s allegations would have served to rein- 
force their apparent authority. See NLRB v. Houston Chronicle 
Publishing Company, supra. To present a detailed explanation 
showing clearly that there had been no manipulation of the bonus 
in terms which the employees could understand would have taken 
several days of reviewing records, compiling statistics, and presenting 
the material in understandable and readable form, which time would 
not allow. And, as noted, the names of thirteen employees were 
associated with the statement. If the Company were to determine 
what lay behind the Union’s statement it would have had to ques- 
tion them on the subject and thus risk being charged with an unfair 
labor practice violation. As the Company had followed a scrupu- 
lously fair and’ quiet course of conduct in order to prevent any 
charges of objectionable activity from being leveled against it and 
in order to maintain a free election atmosphere—not making any 
speeches or distributing any circulars and instructing all of its 
supervisors to refrain from discussing the election with employees— 
it was not going to take such risks at a point so close to the elec- 
tion and further inflame the situation created by the Union. (J.A. 
311-313). In fact, it appears that it was the very success of the 
Company’s non-campaign which stimulated the Union to make the 
misrepresentation. In its frustration, the Union sought to place the 
Company on the horns of an impossible dilemma—making its silence 
become an apparent admission of guilt while at the same time chal- 
lenging it to take a position which could only serve to strengthen 
the Union’s position. Thus the International Representative of the 
Union challenged the President of the Company to “repudiate this 
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activity attributed to the Plant Superintendent.” Clearly, if the 
Company had spoken out at this point for the first time in the 
campaign, it would have appeared to be bowing to the Union’s 
wishes and acknowledging that what the Union alleged was true— 
regardless of whatever denials were made. 


The Union’s charges were timed and designed to have the 
maximum coercive effect on the employees, to make it appear as if 
there was time for the Company to reply to the charges, while at 
the same time effectively making it impossible for the Company to; 
make any effective reply. See NLRB v. Trancoa Chemical Corpora- 
tion, supra. The best reply that the Company could have given to 
the charges—that the Union itself had created an apparent increase 
in the bonus by slowing down the production line and then later 
letting it run at normal speed—did not come to its attention until 
after the election was over. Certainly, it cannot be said that the 
Company had time to reply when it did not know the basis of the 
accusation. 


In addition, the Union republished its claim about a manipulated 
bonus on October 26, 1966, just two days before the election and 
this time it enlarged upon its previous statement and made explicit 
the charge that the Company was paying an “extra bonus” to fool 
the employees. It is not clear whether this circular reached the 
Company and the employees on the 26th or later and the Regional 
Director did not clarify this very important point. In its October 
27th circular the Union intimated that the Company had been 
cheating employees with the bonus. These statements made on the 
eve of the election should have been found to have interfered with 


the election. As the Fourth Circuit Court of Appeals stated in 
Schneider Mills, Inc. v. NLRB, 390 F.2d 375, 380 (4th Cir. 1968); 


“To the extent that previously made misrepresenta- 
tions were repeated, we think that their vitiating 
effect on the validity of the election can be obviated 
only if the company had a second opportunity to 
make an effective reply, whether the company availed 
itself of the opportunity or not.” 


See also Cross Company v. NLRB, supra, where the Court pointed 
out that “repetition is emphasis and the cumulative effect of the 
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charges by the Union should not lightly have been dismissed.” 286 
F.2d at 801. 


Clearly, the Union’s misrepresentations regarding the bonus met 
all of the Board’s criteria necessary for setting aside an election—it 
involved a matter of vital concern to employees, within the special 
knowledge of the Union which the employees could not properly 
evaluate and to ‘which the Company could not make an effective 
reply. The Regional Director erred in not considering the surround- 
ing circumstances in making his Report. And his error was com- 
pounded when the Board failed to review the evidence presented by 
the Company which would have established the objectionability of 
the statements, or at least the fact that substantial and material 
factual issues existed which required the holding of an evidentiary 
hearing. 


2. The Slow Down 


The evidence submitted by the Company also established that 
by slowing down the production line, the Union had committed 
highly objectionable acts which interfered with the free choice of the 
employees. Certainly, assuming these acts were proved (and the 
Board stated in its Order that it was taking the facts alleged by the 
Company as true), the election had to be set aside on this ground. 


The Regional Director apparently rejected the Company’s 
objections relating to the slowdown, to oral representations that the 
Company was rigging the bonus and to attempts to elicit anti-Union 
statements from supervisory personnel on the ground that the per- 
sons involved in these incidents were not shown to be agents of the 
Union. But as the Fifth Circuit stated in Home Town Foods, Inc, 
d/b/a Foremost Dairies of the South v. NLRB, 379 F.2d 241 (Sth 
Cir. 1967): 


“We are not impressed with the argument that all 
coercive acts must be shown to be attributable to the 
union itself, rather than to the rank and file of its 
supporters.” 379 F.2d at 244. 


The Court then quoted the Board’s decision in Diamond State 
Poultry Co., 107 NLRB 3, 6 (1953) where the Board had stated that: 
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“It is not material that the fear and disorder may have 
been created by individual employees and nonemploy- 
ees and that their conduct cannot be attributed either 
to the Employer or the unions. The important fact 
is that such conditions exist and that a free election 
is thereby rendered impossible.” 


See also NLRB v. Staub Cleaners, 357 F.2d 1 (2nd Cir. 1966); P.D., 
Gwaltney, Jr., & Co., 74 NLRB 371 (1947). 


3. Misrepresentations and Rumors Regarding Alleged Loss 
of Benefits and Statements by the Plant Superintendent 


In the literature which it mailed to employees on October 21, | 
the Union made many serious accusations of wrongdoing against the 
Company’s plant superintendent, using a number of strong epithets 
to describe him and his alleged actions. Among other things, the 
Union charged that the Superintendent had threatened to close the 
plant and to take away the employees’ Christmas bonus and smoking 
privileges if the Union were to win the election. It further accused 
him of unlawfully interrogating employees and of spying on Union | 
meetings, describing his actions as “disgraceful” and “illegal”. It | 
stated that the Superintendent was using “fear tactics” in order to 
defeat the Union, and that he was a “desperate man doing desperate 
things.” 


These accusations were not merely predictions of what the 
Company might or could do—matters which employees would be 
able to evaluate. Rather, they were false misrepresentations of 
material facts concerning the Company’s actions. Certainly, state+ 
ments such as these could only instill fear in the minds of employ- | 
ees and prevent the exercise of free judgment at the election. They 
served to discredit the Company and were timed and phrased in 
such a manner that a mere denial by the Company would have suc- 
ceeded only in giving greater credence to the accusations. (It is 


worthy of note that the Union presented absolutely no evidence to) 


the Regional Director to support the assertions that the Superin- 
tendent had made these statements.) As the Fifth Circuit stated in 


NLRB y. Houston Chronicle Publishing Company, supra, at 279: 
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“Rather than detracting from the authority with 
which the Union assertions were imbued, the 
attempted rebuttal by the Chronicle only served to 
reinforce their strength and authority . . . . The 
reply of the Chronicle was nothing more than an 
ineffectual attempt to demonstrate the falsity of the 
Union claims by attacking some of the unstated 
premises on which they rested. The weakness of 
such an attack is obvious; the conclusion attacked 
may be valid on still another unstated premise. There 
was simply no way by which the Chronicle telegram 
could destroy the overall effect of the misleading 
Union representation.” 


Again, the fact) that the accusations were made over the names 
of thirteen employees (many of whom did not authorize or agree 
with the statements made) made the charges extremely difficult for 
the Company to counter. The Company, on the other hand, took 

the position that the best way to allow an election free from inter- 


ference to take place was to remain silent and not try to influence 
votes. Yet the Union sought to prevent the Company from follow- 
ing this most lawful and unobjectionable procedure by making its 
very silence appear to be an admission of guilt. 


Invective such as that emanating from the Union here has often 
been the cause for setting aside elections as have misrepresentations 
about the employers’ acts. In Schneider Mills, Inc. v. NLRB, supra, 
the Union in a handbill had stated that the company president had 
made derogatory remarks about two pro-union employees stating 
that he would like to see them tied and burned to death. It went 
on to suggest that the president was “mentally disturbed’, ‘“‘danger- 
ous” and Hitler-like. The Court in Schneider Mills, supra, in view 
of the fact that the record did not include any evidence to show 
that any such statement was made by the president and that the 
employer’s proffer of proof to the contrary had been rejected, 
assumed, as the Court here must do, that no such statements had 
been made. The Fourth Circuit there found that the Union’s accu- 
sations far exceeded permissible standards of campaign appeals, 
stating that from these employees “‘could well conclude that a union 
would be their only source of protection, thus interfering substan- 
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tially with free and untrammeled choice.” 390 F.2d at 379. It found 
that the propaganda was of such a highly inflammatory nature that it 
created conditions which made “impossible a sober informed exercise! 
of the franchise” and thus invalidated the election. 390 F.2d at 380. | 


In NLRB v. Lord Baltimore Press, Inc., 370 F.2d 397 (8th Cir: 
1966), the union had made allegedly false assertions during an elec-| 
tion campaign that the company had bribed an NLRB official in | 
order to have certain unfair labor practice charges dropped. The 
Court pointed out that such misrepresentations would naturally © 
color the integrity of the employer in respect to its labor relations | 
and in agreement with the First Circuit in NLRB v. Trancoa Chem-' 
ical Corp., supra, it stated that such a resort to deliberate falsehood 
or intentional fraud is generally a matter of significance in a repre- | 
sentation election. Noting that the Board’s own standard, as stated) 
in Hollywood Ceramics Co., supra, is whether a misrepresentation, 
“may reasonably be expected to have a significant impact on the) 
election,” the Court held that, 


“_ . . the Board could not abstractly hold that the 
allegedly false accusations made were not reasonably 
capable of having any significant impact on the 
employees’ voting. The Board therefore was not 
entitled to make summary denial of [the employer’s] 
request for a hearing.” 370 F.2d at 402. 


In NLRB v. Schapiro & Whitehouse, Inc., supra, the Court set 
aside an election on the basis of inflammatory literature distributed 
four weeks and one week before the election. Clearly, the Court 
decided, although without saying so explicitly, that there can be no 
effective reply to appeals of this sort, no matter how much time is) 
available. | 


In NLRB v. Lord Baltimore Press, Inc., 300 F.2d 671 (4th Cir. 


1962), the Court found that importunities to join the Union made} 
by a Supervisor of the Company, along with statements that the | 
plant superintendent was a “hatchet man” and that the company, 
| 


had done dirty tricks to the employees, could lead to the annulment 


of the election if the statements were proved at a hearing. And in 


NLRB y. Trinity Steel Co., 214 F.2d 120 (Sth Cir. 1954) it was 
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found that the Union’s representation that the Company had lied 
about a prospective wage increase planned by the Company, though 
made in good faith, would not allow the employees to register a 
free and untrammeled choice and was so glaring (along with two 
other related statements) that the election had to be set aside. 


By the Union’s own admission, as stated in its objections to 
the election (J.A. 176-7), “during the course of the campaign period 
various rumors and expressions of fear pertaining to the loss of . . . 
benefits and privileges . . . and plant shut down were widespread and 
prevalent among employees and thus created an atmosphere of fear 
and anxiety among the voters ‘and interfered with their freedom of 
choice ...”” The Regional Director affirmed that such rumors were 
in fact present at the plant, but that they could not be attributed to 
any actions or statements made by the Company. He further noted 
that “The Employer gave no campaign speeches, nor distributed any 
campaign literature during the pre-election period, and there was no 
evidence proffered or adduced that the Employer was in any way 


responsible for! the rumors or alleged employee apprehension.” 
J.A. 177). 


Clearly, therefore, the rumors had to originate with the Union 
or with rank and file employees. In either case, all parties have 
acknowledged that the rumors prevented the exercise of free choice 
by the employees in the election. In such a case, the election must 
be set aside or'at the very least the case must be remanded for a 
hearing on the facts surrounding the rumors and their impact. The 
Second Circuit’s decision in NLRB v. Staub Cleaners, Inc., supra, is 
very much in point on this issue: 


“The Regional Director found that the rumor originated 
with a rank and file employee, not with the Union. 
Nothing in the record belies this. The Regional 
Director then held that, since Union responsibility 
had not been shown, ‘the Employer’s objections do 
not raise substantial or material factual issues with 
respect to the conduct of the election.’ 


“In so holding, the Regional Director has completely 
ignored the doctrine developed by the Board that ‘ele- 
ments, regardless of their source, which in the experi- 
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enced judgment of the Board make impossible 
impartial tests, are sufficient grounds for the invalida- 
tion of an election.’ P.D. Gwaltney, Jr. & Co., 74 
NLRB 371, 373 (1947). The Regional Director, in 
fact, found that the rumor existed and was repeated 
at the plant ‘apparently being interpreted by other 
employees in a serious manner.’ The Regional Direc- 
tor, nevertheless, denied respondents’ request for a 
hearing on the matter and, thus, foreclosed the 
avenue to findings on the impact of the rumor on the 
election here. Reviewing courts should not be forced 
to speculate as to what the facts are and as to what 
the Board’s decision would have been. The Board’s 
function is to hear the evidence and make findings. 
This case must be remanded to the Board for find- 
ings on the rumor issue.” 357 F.2d at 2-3. 


4. Offer of Waiver of Initiation Fee 
and Claim of Majority 


The Company also objected to statements in the October 21 
circular which could have been interpreted by employees to be an | 
offer to waive initiation fees by the Union for those employees who 
voted “yes” in the election. The circular stated that any employee 
who signed a card before the election would not have to pay the 
initiation fee. This was followed immediately by a sentence stating: 
“Sign your card today ...and... VOTE “YES” ON OCTOBER 28TH 


” 
. 


And in a circular distributed on October 27, the Union 
stated that “YOUR VOTE will establish the initiation fee of our 
Union ... .” which was followed on the next line by “VOTE 
‘YES’ TOMORROW.” Certainly, employees could have read 
these statements as requiring a ‘“‘yes” vote in order to obtain the 
waiver of initiation fees. Such economic inducements have been 
held to seriously interfere with the employees’ freedom of choice. | 
NLRB v. Gilmore Industries, Inc., 341 F.2d 240 (6th Cir., 1965). 
And, without question, by conditioning the waiver on joining the 
Union before the election, the Union’s offer violated the rule of the 
NLRB v. Gorbea, Perez & Morell, S. en C.,, 328 F.2d 679, 682 (1st 
Cir. 1964) where the Court stated that: 
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“We are compelled to conclude that the waiver of 
initiation’ fees predicated upon joining before the 
election is a substantial organizational inducement.” 


Certainly, an employee who has to join the Union before the election 
in order to avoid the payment of initiation fees will be considerably 
more inclined to vote for the Union of which he is now a member 
than he would have been if he could have waited until the election 
results were known. As the Court in NLRB vy. Gorbea, Perez & 
Morell, S. en C., supra, stated at 682, n. 6: 


“While it is possible to draw a distinction between 
buying memberships and buying votes . . . on reflec- 
tion it seems to us that as a matter of common sense 
a union with cards in its pocket must regard the out- 
come of an election substantially more hopefully 
than would one which had failed to obtain them.” 


In answering the Board’s contention that such waivers are necessary 
and should be tolerated, the Court said, at 682, n. 7: 


“We suggest that such a need can be sufficiently met 
and at the same time the inducing effect on the elec- 
tion can be obviated by announcing a somewhat later 
cut-off date [than the date of the election] .” 


And, as this Court, citing the Gilmore Industries and Gorbea, Perez 
 & Morell cases, stated in Truck Drivers and Helpers, Local Union 568 
vy. NLRB, 126 U.S. App. D.C. 360, 379 F.2d 137 (D.C. Cir. 1967), 

at 145 n. 15: 


“A union’s promise of benefit may be as disruptive of 
free choice as a threat, and may exert no less restrain- 
ing influence on that choice.” 


Similarly, the Union’s assertion in its October 26 circular, that 
a “comfortable majority” of employees had signed cards was objected 
to by the Company as being a false misrepresentation of fact which 
substantially interfered with the free electoral process. Certainly, 
here was a matter entirely within the Union’s special knowledge to 
which the Company could make no reply. 


The Company’s objections alleged conduct on the part of the 
Union which should have been found to have affected and interfered 
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with the election. This is especially true when the objectionable acts 
are considered cumulatively, for the question to be decided is 
whether, in combination, the totality of circumstances prevented the 
holding of a free and fair election. Cf. Howell Refining Co. v. NLRB, 
supra; Sonoco Products Co. v. NLRB, supra; Home Town Foods, 
Inc., d/b/a Foremost Dairies of the South v. NLRB, supra. And the 
fact that the election was decided by only two out of almost 200 
votes cast is further reason for careful scrutiny of the Union’s con- 
duct. Follett Corp. v. NLRB, 397 F.2d 91 (7th Cir. 1968); Collins 
and Aikman Corp. v. NLRB, supra. In view of the fact that the Com- 
pany submitted a substantial amount of evidence to support its ob: 
jections, the Regional Director and the Board erred in not setting the | 
election aside or, at least, holding an evidentiary hearing on the dis. 
puted issues of fact. 


B. The Board Erred in Failing to Hold a Hearing 
on Disputed Issues of Fact. 


It is well settled that if the objections to an election raise sub+ 
stantial and material issues of fact, a hearing must be held to resolve 
those issues. Home Town Foods, Inc., d/b/a Foremost Dairies of the 
South v. NLRB, supra; NLRB v. Bata Shoe Company, Inc. , supra; 
United States Rubber Co. v. NLRB, 373 F2d 602 (Sth Cir. 1967). 
The failure to hold such a hearing at some stage of the proceedings 
before the employer is found to have committed an unfair labor: 
practice by refusing to bargain with the union is a violation of due 
process. NLRB y. Smith Industries, supra; NLRB v. Union Brothers, 
Inc., supra; NLRB v. Ortronix, Inc., 380 F2d 737 (Sth Cir. 1967). | 
Liberty submits that even if its objections to the election and the | 
evidence which it had submitted in support of those objections were 
not enough to establish that the Union’s misconduct interfered with 
the free electoral process, it had established a prima facie case war- 
ranting the setting aside of the election and had raised substantial | 
issues of fact requiring that a hearing be held. 


As discussed above, a finding that the Union’s misrepresenta- 
tions with regard to the Company’s handling of the bonus system 
were not objectionable could not be made without a consideration! 
of all the surrounding circumstances, including the importance of 
the bonus to employees, the extreme complexity of its computation, 
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whether employees could properly evaluate the allegations made by 
the Union, whether the Union had special knowledge of the facts, 
i.e. that a slow-down caused by the Union had made the bonus 
fluctuate, and whether the fact that the allegations were associated 
with the names of a group of more experienced employees, which 
were against the wishes of at least some of them, gave the statements 
more authority than they would otherwise have had. Liberty sub- 
mitted substantial evidence and testimony relative to these factors. 
Yet the Regional Director ignored this evidence and found that the 
misrepresentations were not unlawful on their face. The Company 
excepted to the Regional Director’s failure to consider these factual 
matters in determining whether the Union’s statement interfered with 
the election. The Board, however, affirmed the Director’s findings 
without ordering a hearing or even reviewing Liberty’s submitted 
evidence to determine if factual issues were actually raised therein, 
as Liberty had requested. 


The Regional Director also found that, assuming the Union’s 
misrepresentations were objectionable, the Employer had had time 
to reply to them. Aside from the fact that a simple denial would 
have been ineffective in countering many of the misrepresentations 
and would merely have played into the Union’s hands, substantial 
factual issues with regard to this finding were raised. The evidence 
submitted by the Company demonstrated that the Company had no 
knowledge of the Union’s role in causing the bonus to fluctuate until 
after the election; that the complexity of the bonus formula made 
it extremely difficult to prepare an adequate and convincing response 
in the limited time available to the Company; and that the fact that 
several of the employees whose names were associated with the 
accusations did not authorize the use of their names or agree with 
the statements made did not come to the Company’s attention until 
after the election. Moreover, the strongest falsehood with regard to 
the bonus was dated only two days before the election, and it is not 
clear from the record whether it was received by the employees and 
the Company on that day, the next day, or the day of the election. 
Despite these substantial factual issues relating to the Company’s 
ability to respond to the Union’s misrepresentations, and the Com- 
pany’s Exceptions to the Regional Director’s finding, the Board 
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affirmed that finding, again without holding a hearing or even 
reviewing the evidence submitted by the Company. Certainly, the 
question of whether a party has the ability to reply to a misrepre- 
sentation cannot be answered merely by looking at the calendar; all 
the circumstances affecting that ability must also be considered. | 


The Regional Director’s Decision found that the Company had 
not established an agency relationship between the Union and its 
adherents who had committed various objectionable acts, including 
the slow-down of the Company’s production line. The Employer, | 
however, had shown that these acts were committed in order to “get 
the Union in” by members of the Union’s organizing committee. 
Clearly, there was a substantial issue of fact present in the ques- 
tion of whether or not these persons were acting on behalf of the 
Union. Where persons who are organizing on behalf of a union are 
shown to have committed objectionable acts and there is a claim that 
an agency relationship exists between the union and those persons a 
hearing is clearly required to resolve the issue: NLRB v. Smith Indus 
tries, supra; Howell Refining Co. v. NLRB, supra. In Howell Refin- 
ing Co. v. NLRB, supra, the persons involved were found by the 
Regional Director to be, at most, “staunch supporters of the Union.” 
Nevertheless, even without evidence to show that these employees 
were participating in the organization of the plant, as is present here, 
the Court stated, at 218: 


“Our review of the record in the instant case convinces 
us that substantial and material factual issues are 
present and that the evidence tendered by the com- 
pany meets the prescribed standards. Specifically, we 
find that the company’s allegation that the individuals 
involved were union agents and the union’s denial of 
agency, when considered in light of all the evidence, 
create such an issue. . . . Thus there appears to be 
a head-on-clash between the company on the one hand 
and the union and the employees on the other.” 


And in NLRB vy. Smith Industries, Inc., supra, after noting that the 
Board had applied an improper legal standard in requiring that the) 
coercive acts be attributable directly to the union itself, the court 
held that the employer was entitled to a hearing on the agency dis- 
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pute. The only showing that the employer had made was that one 
of several employees alleged to have committed the acts in question 
had the reputation of being an organizer, though the union had failed 
to designate any official representatives. The Court concluded, at 
894: 


“Obviously, the facts as to the alleged acts of coercion 
and as to the agency of the employees allegedly mak- 
ing those threats are in dispute, the truth is not clear, 
and the Board erred in acting summarily without a 
hearing.” 

Furthermore, even if the acts complained of and the rumors cir- 
culating around the plant could not be attributed directly to the 
Union, a hearing was required to ascertain the surrounding facts and 
the impact of these matters. NLRB v. Lord Baltimore Press, Inc., 
supra (8th Cir. 1966); NLRB v. Staub Cleaners, Inc., supra. 


Another factual issue in dispute concerned the names of 
employees placed in the Union’s campaign literature. The Regional 
Director found that no employee listed had not given his permission 
or assented to being on the organization committee. Yet the 
Employer’s evidence demonstrated that at least one employee signed 
a paper without knowing that he thereby became a member of the 
committee. More importantly, several members of the committee 
testified that they had not authorized the harsh and false language 
set forth by the Union in the October 21 circular over their names 
and that they were quire embarrassed to have their names associated 
with the material and repudiated the statements contained therein. 
The Regional Director, however, did not comment or tule on this 
evidence. 


Thus, the Company’s objections and evidence raised many sub- 
stantial issues of fact which required the holding of a hearing for 
resolution. Moreover, a substantial issue existed as to the impact of 
the Union’s actions on the election and as to “whether, in combina- 
tion, all of the circumstances on which [the Company] relies pre- 
vented a fair election.” Sonoco Products Co. v. NLRB, supra at 
843; Home Town Foods, Inc. v. NLRB, supra, NLRB v. Lord Balti- 
more Press, Inc., supra (8th Cir. 1966). As the Court in NLRB v. 
Smith Industries, Inc., supra, at 895, commented: 
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“However, the problem in these representation pro- 
ceedings is that we are dealing with the elusive con- 
cept of the subjective effect of objective union 
conduct on ‘the minds of the voters,’ and subjective 
as well as objective evidence may be sufficient to 
overturn the election. ... An evaluation of the his- 
toric facts, without an inquiry into the surrounding 
circumstances, without viewing those facts cumu- 
latively, and without an opportunity to directly 
observe and examine witnesses, may lead to erroneous 
legal conclusions.” 


The Board erred in holding that the Company’s objections to the 
election did not warrant setting it aside and that no issues of fact 

had been raised which required a hearing. This error was compounded 
when the Trial Examiner in the unfair labor practice proceeding 
refused to receive any evidence on the representation issues. See 
NLRB y. Harrah’s Club, 403 F2d 865 (9th Cir. 1968), and NLRB ». 
Ideal Laundry and Dry Cleaning Co., supra. 


IV. THE BOARD ERRED IN FINDING THAT THE 
COMPANY HAD DISCHARGED WILLIS 
NEWBY FOR ANTI-UNION REASONS 


| 
| 

The Trial Examiner found that the Company had dismissed one 
employee, Willis Newby, for cause and not for any anti-union rea- | 
sons as alleged by the General Counsel. The Board, however, : 
reversed the Trial Examiner’s determination and held that the Com; 
pany had violated Section 8(a)(3) of the Act by discharging Newby. 
The Company submits that the Board’s reversal of the Trial Examiner 


was arbitrary and not supported by the evidence. 


The ultimate question in a case involving an alleged discrimina- 


tory discharge is the question of the motivation of the employer 
This is a fact question which the Trial Examiner is best able to resolve 
by assessing the demeanor and credibility of the witnesses to deter- 
mine the truthfulness of their assertions. The Board, like an appellate 
court, has only the cold record before it and the factual determina; 
tions of the Trial Examiner based on credibility and demeanor must 
be given considerable weight. NLRB v. Walton Mfg. Co., 369 U.S.}| 


404 (1962); NLRB v. Lenz Company, 396 F.2d 905 (6th Cir. 1968); 
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Wm. H. Block Co. v. NERB, 367 F.2d 38 (7th Cir. 1966); Boeing 
Airplane Co. v. NLRB, 217 F.2d 369 (9th Cir. 1954). 


Where the Board and the Trial Examiner’s conclusions differ, 
the evidence must be examined with greater care by the Court. 
Burke Golf Equipment Corp. v. NLRB, 284 F.2d 943 (6th Cir. 
1960); AMCO Electric v. NLRB, 358 F.2d 370 (9th Cir. 1966). 


As the Supreme Court stated in Universal Camera v. NLRB, 
supra at 496: 


“ 


. evidence supporting a conclusion may be less 
substantial when an impartial, experienced examiner 

who has observed the witnesses and lived with the 

case has drawn conclusions different from the Board’s 
than when he has reached the same conclusion.” 


It is undisputed that the President of the Company was quite 
concerned about the considerable degree of absenteeism that had 
been occurring and in July or August of 1967 he made a speech to 
the assembled employees requiring them to report in if they could 
not be at work for any reason. (J.A. 72-73, 131-132, 136-138). 
When, on August 30, 1967, during the height of the Company’s 
busiest production period, a fire took place which closed the plant 
down for several days, the problem was compounded. The fall sea- 
son was a time when the plant worked at full capacity to fill orders 
for the following season’s lines, and a failure to meet customers’ 
orders then could mean the loss of a considerable amount of future 
business. (J.A. :124-126). On the day of the fire, a Wednesday, 
President Hussey explained to the employees that they would try to 
get back into production by Friday but that they “would probably 
have to shoot for Tuesday” the day after Labor Day. (J.A. 29-30, 
85, 129, 138-139). Even Newby himself testified that the following 
Tuesday had been set as the day to return to work. (J.A. 50-51, 
73-74). And his various conflicting explanations for his absence 
demonstrate that there was no lack of understanding in this regard. 
(J.A. 55, 66-72, 144-145). Clearly, there was absolutely no ambiguity 
about the intention to resume work on the following Tuesday if it 
could not be done by Friday. Every one of the Company’s 200 
employees either reported to work on time or called in a reason for 
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being absent, with the sole exceptions of Newby and Amos Yoder. 
Yoder, it later was discovered, had quit, but, as the Trial Examiner | 
found, this information had not been received by management on 
the morning of Tuesday, September 5. (J.A. 87-89, 133, 140). 


Thus, it is entirely understandable that when President Hussey 
learned that Newby and Yoder were the only employees who had 
failed to report to work or to call in as had explicitly been required 
on this critically important day after the shutdown, he felt they had 
no interest in the welfare or future of the Company and ordered 
them both fired. (J.A. 130-134). The record establishes that _ 
employees have been warned and reprimanded and fired for failing 
to report in when absent. (J.A. 35-37, 161-162; GC Exhs. 8 & 
9). The mule was clearly not one designed merely for purposes of 
taking care of Newby. Evidence that other employees were not 
fired for one such instance is inapposite in light of the extraordinary 
circumstances which existed in the wake of the fire. While Mr. | 
Hussey may have acted hastily and in anger against the two employees 
whom he felt did not care about the Company, his actions were not 
motivated by any anti-union considerations whatsoever. It is undis- 
puted that Amos Yoder had no affiliation with the Union. Yet Mr. 
Hussey, who at the time believed that he too was absent without 
reporting in, ordered him fired with the same blade that struck | 
Newby. The Trial Examiner heard Mr. Hussey’s testimony, observed 
him on the witness stand and credited his testimony. The Board, : 
however, with no rational basis for doing so, reversed these findings, 
Clearly the Board was acting on the basis of no evidence to support 
the decision. 


The record is completely lacking in any substantial evidence of 
anti-union hostility. Newby was only one of a large number of | 


employees who were on the Union’s organizing and administrative | 
committees and it has not been shown that he was in any way one 
of the more active union adherents. Yet nothing was ever done to | 
inhibit the participation of any of the other employees in the Union’s 
affairs. The record is replete with evidence that the Union’s organiz 
ing drive was conducted openly and without fear of any reprisals: 
from the Company. During the pre-election campaign the Company 


took absolutely no steps to discourage or defeat the Union—it dis- | 
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tributed no leaflets, held no meetings and instructed all supervisory 
personnel to remain silent on the question of the union. (J.A. 61- 
63, 123-124). The Regional Director and the Board found that the 
Company had committed no objectionable conduct. Numerous pro- 
Union employees, including Newby himself, testified that there was 
no fear or coercion present on the Company’s premises during the 
13 or so months of the Union’s organizing drive. The Trial Examiner 
found that Newby’s discharge had “occurred in a setting free of 
unfair labor practices other than [the Company’s] ‘technical’ viola- 
tion of Section 8(a)(5).” (J.A. 266). Clearly the Company had 
nothing to gain in September 1967 by discouraging Union activity— 
the Union had received the Board’s certification and the technical 
question of whether the Company was legally required to bargain 
with the Union rested ultimately with the Court. The Company had 
not acted to persuade employees to vote against the Union when 
such persuasion might have had an effect, certainly it could have had 
no anti-union purpose in discharging Newby at a time when influ- 


encing employees would not affect the Union’s bargaining status. 


The Board’s decision, by a type of boot strap reasoning, finds 
anti-Union hositility to be manifested in two or three insignificant 
isolated alleged ‘acts of interrogation by supervisors, to be discussed 
below. Yet the Trial Examiner, who again had the advantage of 
seeing the various witnesses on the stand, had found that no unlaw- 
ful interrogation had taken place, “that employees openly engaged 
in union activity at the plant free from unlawful interference by 
[the Company],” and that the Company’s actions were “non-coer- 
cive.” (J.A. 266). Those familiar with the Board’s decisional pro- 
cesses are aware that the Board never likes to find a discriminatory 
discharge without having some independent 8(a)(1) violations to but- 
tress its decision. So the Board here reversed the Trial Examiner’s 
findings as to the 8(a)(1) charges and then found that anti-Union 
hostility was shown in those findings. But independent of these 
new determinations by the Board, there is absolutely nothing pres- 
ent in the voluminous record of this case to demonstrate any such 
feelings on the part of the Employer. And, even if the Board’s 
8(a)(1) interrogation findings are sustained, the incidents which 
occurred were so trivial and insignificant as to be of virtually no 
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value to demonstrate that the Company had discharged Willis Newby 


on the first day of work after the fire because of his Union affilia- | 
tion and not because of his absence and breach of the Company’s 
rules. Clearly, the Board’s decision on this matter was not supported 
by evidence when considering the record as a whole. | 


V. THE BOARD ERRED IN FINDING THAT THE COMPANY 
HAD UNLAWFULLY INTERROGATED AND THREATENED 
EMPLOYEES 


As noted, the Trial Examiner concluded that three alleged 
conversations between employees and supervisors were not coercive 
and not violative of the Act. Again the Board, without the benefit! 
of having seen the witnesses and being able to assess their credibility 
reversed the Trial Examiner’s findings. And in so doing the Board 
distorted the record and blew the incidents out of all proportion. 


On page 5 of its Decision, the Board stated that “the record 
establishes that about mid-September 1967, Vice President Weaver 
asked employee Giengerich ‘who the guys in the union were’”, and 
it concluded that “the question was a broad inquiry into the Union 
sentiments of the employees.” Yet nowhere in the record is there 
any testimony establishing that the question the Board quotes was 
asked. The whole of Giengerich’s testimony on this point was as 
follows (J.A. 116): 


“Q. Can you state whether or not anything was 
asked you about anyone in the Union? 

A. Yes. 

Q. Would you please tell us. 

A. Yes. Them guys that were in there and I told 


him, Griffith and Floyd Rapp and Clyde Campbell, 


| 
| 
they are on the Board on the committee.” | 


The Board found that Giengerich’s answer was “‘cautious” and 
showed “trepidation on his part to supply the [Company] with any 
more information” than it already possessed. Yet Giengerich’s testi- 
mony is completely unclear as to the question that Weaver had 
asked—it might have been who the guys on the Committee were. In 
that case, Giengerich’s answer would have been open, truthful and | 
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without a hint of fear. And on this subject, as the Trial Examiner 
noted, the Company had been furnished with a full list of Commit- 
tee members by the Union. For all the record reveals, Weaver may 
have forgotten who those employees were and he may simply have 
been trying to refresh his memory. Moreover, the Board completely 
ignored Giengerich’s testimony on cross examination that no 
employee was worried about the Company’s attitude toward the 
Union and that the employees freely discussed the Union on the job 
to a great extent without fear or interference from the Company. 
Clearly, the Board had no substantial evidence on which it could 
have based a reversal of the Trial Examiner’s findings as to Weaver’s 
question. See Rocky Mountain Natural Gas Co. v. NLRB, 326 F.2d 
949 (10th Cir. 1964). 


As to the second incident the Board stated, on page 5 of the 
Decision (J.A. 299), “‘the record also shows that Superintendent 
Warren asked employee Schrock about September 30, 1967, how he 
felt about the Union. When Schrock said he thought it would be a 


good thing, Warren expressed disagreement .. . .” The record, how- 
ever, clearly shows that it was Schrock, not Warren, who asked how 
the other felt about the Union and that it was Warren who said he 
thought it would be a good thing. The record on this point reads 
as follows. (J.A. 109-110): 


“Q. Now directing your attention to the period of 
time after the fire, did you have any conversations 
with Charles Warren about the Union and if you 
did please tell us how it occurred and what was stated’’? 
A. I had reference with Charles Warren about the 
union and it was about three weeks after the fire. I 
was on'my way over to get some carpeting in the 
main building by the time clock. I said, ‘Hello’ and 
I asked ‘him about the Union. Charlie said he felt 
the Union would be a good thing... .” 


Although Schrock later appeared to contradict his own testi- 
mony, on cross-examination he reaffirmed that it was he who had 
opened the conversation about the Union. (J.A. 114): 


“Q. But according to you in this conversation that 
you say took place, Mr. Warren didn’t approach you, 
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you approached Mr. Warren, is that correct? 


A. We met at the time clock in the main building. 
Warren said hello in so many ways but I asked him 
about the Union.” 


The Board’s finding that Warren had unlawfully interrogated | 
Schrock was thus clearly not supported by the evidence. 


During the course of this conversation with Schrock, Warren! 
was alleged to have stated that he felt that President Hussey would 
do something to discourage the Committee and the employees. (J.A. 
110). Ona later date, Warren was alleged to have wondered whether 
an appointment Schrock had was with the Union, and after being 
told it was, to have stated that if Schrock went he would be the 
“craziest fool that works at Liberty Coach.” (J.A. 111). Warren | 
denied making any such remarks. (J.-A. 146-147). The Trial Exami- 
ner found that considering the free atmosphere which prevailed at 
the plant, these remarks, even if made, were non-coercive and did 
not constitute implied threats of economic reprisal. Once again, 
however, the Board reversed the Trial Examiner and considering 
nothing more than the words allegedly used found that the Com, 
pany had violated Sec. 8(a)(1) of the Act. 


It is well settled that isolated and casual remarks made without 
anti-union hostility do not constitute violations of the Act. NLRB 
v. Ralph Printing and Lithographing Co., 379 F.2d 687 (8th Cir. 
1967); Dierks Forests, Inc. v. NLRB, 385 F.2d 48 (8th Cir. 1967); 
NLRB vy. McCormick Steel Co., 381 F.2d 88(Sth Cir. 1967); Burke 
Golf Equipment Corp. v. NLRB, supra. 


Warren’s statements to Schrock were not such as to create any 
fear or intimidation. Schrock himself testified that he felt free to| 
bring up the question of the Union with supervisors, and numerous 
employees testified as to the complete freedom from fear which 
existed at the Employer’s plant. There was no campaign on at the 
time of the alleged remarks and no anti-union hostility or campaign 
against the Union has been shown by the Board. The 8(a)(5) charge 
was purely a technical one to test the validity of the Union’s certifi- 
cation. The 8(a)(3) finding cannot be used to show anti-union hos- 
tility, since the Board based that finding largely on anti-union 
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animus as evidenced by the 8(a)(1) charges. Clearly more than the 
mere words had to be looked to in order to find that Warren 
threatened Schrock in any way. As stated in NLRB v. Rockwell 

Manufacturing Co. (DuBois Div.), 271 F.2d 109, 118 (3rd Cir. 1959): 


“While such an admonition could under certain 
circumstances be adjudged a ‘threat’ violative of the 
Act, due consideration must be given to the fact that 
the trial examiner who heard the testimony and 
observed the demanor of the witnesses and took 
note of the friendliness of their relationship . . . 
found that it was not, and his finding merits consid- 
eration by this Court.” 


The admonition in the Rockwell Manufacturing Co. case was 
to “be careful.” The Court pointed out that the statement was 
permissible as “a vague warning not coupled with a threat of 
reprisal” and cited NLRB v. Houston Chronicle Publishing Co., 211 
F.2d 848, n. 7 (Sth Cir., 1954) where a statement that the employee 
would be hurt by his union activities was found not to be coercive. 
In Dierk’s Forests, Inc. v. NLRB, supra, a threat to close down the 
plant was found not to be a violation of the Act, the Court stating, 
at 50: 


“Where, however, as here, the offensive statement is 
isolated and not part of any systematic pattern of 
intimidation, there must be other circumstances fairly 
representative of the Company’s anti-union attitude 
in order to support a finding of economic reprisal in 
violation of Section 8(a)(1).” 


See also The Flurocarbon Company, 168 NLRB No. 85 (1967). 


The Board was completely unable to show any pattern of 
anti-Union hostility to support its findings that the isolated, mild, 
ambiguous statements of one of its supervisors and the innocent 
questions asked by another were coercive or threatening.® Conse- 


8The Trial Examiner erroneously excluded evidence which would have 
shown that a previous campaign sponsored by another Union had resulted in a 
letter commending the Company for its conduct of the election, even though 
the Union lost. (J.A. 76, 310, 474). 
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quently, its 8(a)(1) findings must fall. See NLRB v. I. Posner, Inc., | 
342 F.2d 826 (2d Cir. 1965); Bourne v. NLRB, 332 F.2d 47 (2d 
Cir, 1964); NLRB v. Power Equipment Company, 313 F.2d 438 
(6th Cir. 1963); NLRB v. Arthur Winer, Inc. 194 F.2d 370 (7th Cir. 
1952); John S. Barner Corp. v. NLRB, 190 F.2d 127 (7th Cir. 1951). 
And as the only support which the Board had for its finding of anti- 
Union motivation in the discharge of Willis Newby was the 8(a)(1) 
findings, the discriminatory discharge finding must likewise be 
reversed. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted that the | 


Board’s Order should be set aside and denied enforcement in its 
entirety; or, in the alternative, that the Section 8(a)(1) and (3) por- 
tions of the Board’s Order be denied enforcement and the Section 
8(a)(5) order be set aside and remanded to the Board with instruc- | 
tions that the Board review the evidence submitted by the Company 


in the representation proceedings and hold a full evidentiary hearing 
on the issues raised in those proceedings. 


Respectfully submitted, 


/s/ Julian H. Singman 
/s/ Stephen M. Nassau 


Counsel for Liberty Coach 
Co., Inc 


App. 1 
ADDENDUM 


Statutes: 


National Labor Relations Act, as amended (61 Stat. 
136, 73 Stat. 519, 29 U.S.C., §§ 151-168): 


“Section 8(a) It shall be an unfair labor practice for 
an employer— 


“(1) to interfere with, restrain, or coerce employ- 
ees in the exercise of the rights guaranteed in section 
7; 

* * * 

“(3) by discrimination in regard to hire or tenure 
of employment or any term or condition of employ- 
ment to encourage or discourage membership in any 
labor organization: .. . 

* * * 

“(5) to refuse to bargain collectively with the rep- 
resentatives of his employees, subject to the pro- 
visions of section 9(a).” 


“Section 10(e) . . . If either party shall apply to the 
court for leave to adduce additional evidence and 
shall show to the satisfaction of the court that such 
additional evidence is material and that there were 
reasonable grounds for the failure to adduce such 
evidence in the hearing before the Board, its mem- 
ber, agent, or agency, the court may order such addi- 
tional evidence to be taken before the Board, its 
member, agent, or agency, and to be made a part of 
the record. The Board may modify its findings as to 
the facts, or make new findings, by reason of addi- 
tional evidence so taken and filed, and it shall file 
such modified or new findings, which findings with 
respect to questions of fact if supported by substan- 
tial evidence on the record considered as a whole 
shall be conclusive, and shall file its recommenda- 
tions, if any, for the modification or setting aside 
of its original order. ...” 


App. 2 
Rules and Regulations: 


National Labor Relations Board Rules and Regulations, Series 
8, as amended (29 C.F.R., Part 102, $$ 102.1 - 102.134). 


“Section 102.62(b) Where a petition has been duly 
filed, the employer and any individuals or labor orga- 
nizations representing. a substantial number of the 
employees involved may, with the approval of the 
regional director, enter into an agreement providing 
for a waiver of hearing and a consent election leading 
to a detetmination by the Board of the facts ascer- 
tained after such consent election, if such a determi- 
nation is necessary... .” 


“Section 102.68 Record; what constitutes; transmis- 
sion to Board — The record in the proceeding shall 
consist of: the petition, notice of hearing with affi- 
davit of service thereof, motions, rulings, orders, the 
stenographic report of the hearing and of any oral 
argument’ before the regional director, stipulations, 
exhibits, documentary evidence, affidavits of service, 
depositions, and any briefs or other documents sub- 
mitted by the parties to the regional director or to 
the Board, and the decision of the regional director, 
if any. Immediately upon issuance by the regional 
director of an order transferring the case to the 
Board, or upon issuance of an order granting a 
request for review by the Board, the regional director 
shall transmit the record to the Board.” 


“Section 102.69(c) [Prior to amendment of July 1, 
1967] ... Within 10 days from the date of issuance 
of the report on challenged ballots or objections, or 
both, or ‘within such further period as the Board may 
allow upon written request to the Board for an exten- 
sion received not later than 3 days before such excep- 
tions are due in Washington, D.C., with copies of such 
request served on the other parties, any party may 
file with the Board in Washington, D.C., eight copies 
of exceptions to such report, which shall be printed 
or otherwise legibly duplicated, except that carbon 
copies of typewritten matter shall not be filed and if 
submitted will not be accepted... .” 


App. 3 


“Section 102.69(c) [As Amended July 1, 1967 (32 
F.R. 9549)] ... Within 10 days from the date of 
issuance of the report on challenged ballots of objec- 
tions, or both, or within such further period as the 
Board may allow upon written request to the Board 
for an extension received not later than 3 days 
before such exceptions are due in Washington, D.C., 
with copies of such request served on the other par- 
ties, any party may file with the Board in Washing- 
ton, D.C., eight copies of exceptions to such report, 
with supporting brief if desired, which shall be 
printed or otherwise legibly duplicated, except that 
carbon copies of typewritten matter shall not be 
filed and if submitted will not be accepted. ...” 


“Section 102.69(e) In a case involving a consent elec- 
tion held pursuant to section 102.62(b), if exceptions 
are filed, either to the report on challenged ballots or 
objections, or both if it be a consolidated report, and 
it appears to the Board that such exceptions do not 
raise substantial and material issues with respect to 
the conduct or results of the election, the Board may 
decide the matter forthwith upon the record, or may 
make other disposition of the case. If it appears to 
the Board that such exceptions raise substantial and 
material factual issues, the Board may direct the 
regional director or other agent of the Board to issue 
and cause to be served on the parties a notice of 
hearing on said exceptions before a hearing officer 


“ 


Section 102.69(f) The notice of hearing, motions, 
rulings, orders, stenographic report of the hearing, 
stipulations, exceptions, documentary evidence, 
together with the objections to the conduct of the 
election or conduct affecting the results of the elec- 
tion, any report on such objections, any report on 
challenged ballots, exceptions to any such report, any 
briefs or other documents submitted by the parties, 
the decision of regional director, if any, and the rec- 
ord previously made as described in section 102.68, 
shall constitute the record in the case. Immediately 
upon issuance of a report on objections or challenges, 


App. 4 


or both, upon issuance by the regional director of an 
order transferring the case to the Board, or upon issu- 
ance of an order granting a request for review by the 

Board, the regional director shall transmit the record 

to the Board.” 
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No. 22,394 


LIBERTY COACH COMPANY, INC., 
Petitioner, 


v. 
NATIONAL LABOR RELATIONS BOARD, 


Respondent, 
and vi 


INTERNATIONAL UNION OF ELECTRICAL, RADIO, 
AND MACHINE WORKERS, AFL-CIO, 
Intervenor. 


On Petition for Review and Cross-Application 
for Enforcement of an Order of 
The National Labor Relations Board 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


COUNTERSTATEMENT OF ISSUES PRESENTED 
In No. 22,181, the issue is: 


Whether the Board erred in refusing to grant the additional remedies 
sought by the Union. 


In No. 22,394, the issues are: 


1. Whether the Board reasonably exercised its discretion in including 
employees Timmons and Kleinknight in the unit, in overruling the Company’s 
objections to the election, and in overruling the Company’s objections to the 
counting of the ballots. 


2. Whether substantial evidence on the whole record supports the 
Board’s finding that the Company discharged employee Newby in violation 
of Section 8(a)(3) and (1) of the Act. 


3. Whether substantial evidence on the whole record supports the 
Board’s finding that the Company interrogated and coerced its employees 
in violation of Section 8(a)(1) of the Act. 


This case has not previously been before the Court. 


COUNTERSTATEMENT OF THE CASE 


No. 21,181 is before the Court on the petition of International Union 
of Electrical, Radio and Machine Workers, AFL-CIO, to review and modify 
an order of the National Labor Relations Board. No. 22,394 is before the 
Court on the petition of Liberty Coach Company, Inc. to review and set 
aside the same order. The Board has filed a cross-application for enforce- 
ment of the order! against the Company. The Board’s decision and order 
(A. 294-302),! which issued on August 1, 1968, are reported at 172 NLRB 
No. 154. As the Board’s order is based in part on findings made in repre- 
sentation proceedings under Section 9 of the Act, the record in those pro- 
ceedings is part of the record before the Court, pursuant to Section 9(d) of 
the Act. This Court has jurisdiction by virtue of Section 10(f) of the Act, 


1 «4» references are to the appendix of the parties. 


which provides that “any person aggrieved by a final order of the Board 
. . - may obtain . . . review . . . in the United States Court of Appeals 
for the District of Columbia.” 


I. THE BOARD’S FINDINGS OF FACT 
A. The representation proceedings 


On September 27, 1966, the Union filed a petition with the National 
Labor Relations Board for an election to be held in a unit described as 
“All production and maintenance employees at the Company’s plant in 
Syracuse, Indiana“ excluding “All truck drivers, guards, professional, tech- 
nical, and salaried employees, and supervisors as defined in the Act” (A. 
168). A subsequent “Stipulation for Certification upon Consent Election,” 
approved by the Acting Regional Director on October 11, 1966, provided | 
that the unit should be “All production and maintenance employees of the 
Employer at its Syracuse, Indiana, establishment; BUT EXCLUDING all of- 
fice clerical employees, all mobile home haulaway truck drivers, guards, 
and all professional employees and supervisors as defined in the Act” (Supp. | 

} A). An election was conducted on October 28, 1966, when 94 votes were 
cast for the Union, 94 against, with two challenged ballots (A. 236-237). 


* The Company and the Union filed timely objections (A. 237). Pur- 
suant to the Board’s Rules and Regulations, Series 8 (29 C.F.R.) Section 
102.69(c), the Regional Director undertook the usual administrative investi- 


gation, giving the parties full opportunity to submit pertinent evidence. On 
December 29, 1966, he issued his report (A. 169-187) recommending that 


the Union’s objections be overruled, since he found insufficient evidence to 


support them. He also recommended that the Company’s objections to the! 

Union’s campaign statements be overruled because the statements contained | 
| 

were not objectionable on their face and even if they were, the Company 


had ample time to reply (A. 181). Finally, he recommended that the 
challenges to the ballots be sustained on the grounds that the two em- 


ployees were garage mechanics and were not in the unit (A. 186). 


The Company and the Union filed exceptions to the report on the 
objections. The Company further asked that if the Board reversed the 
Regional Director’s recommendations with respect to the challenged ballots, 


the Board order the’ Regional Director to furnish the Board with the testi- 
mony and other material submitted by the Company. 


On April 24, 1967, the Board issued its decision, in which it adopted 
the Regional Director’s recommendations with regard to the objections 
filed by the Company and the Union, but held that the two employees 
whose ballots were challenged should be included in the stipulated unit. 
The Board found that it was the intent of the stipulation, particularly when 
viewed in the light of the differences between the Union’s petition and the 
Stipulation, to cover “the entire business unit of the Employer and to ex- 
clude only those narrower categories of employees so specified,” and that 


the inclusion of the garage mechanics was not inappropriate as a matter of 
law (A. 217). 


On April 28, 1967, the Company filed a motion to reconsider, in 
which, inter alia, it asked the Board to obtain the evidence submitted by 
the Company to the Regional Director and requested a hearing. The Board, 
on May 9, 1967, after considering the arguments alleged in the Company’s 
motion and supporting brief, denied the motion and request for a hearing 
because “[T]he facts as alleged fail to provide a basis for disturbing the 
Board’s original findings and conclusion, and . . . the Employer’s con 
tentions do not raise material and substantial factual issues which should 
be resolved at a hearing” (A. 236). The Board then directed the Regional 
Director to open and count the two ballots. 


The ballots were opened on May 16. The Company filed objections 
to the ballots, contending that one ballot was void because the two lower 
corners were torn off, and that the secrecy of the other ballot was des- 
troyed because the employee wrote his name on the envelope (A. 238). 
The Regional Director held in his report on June 16, 1967, that the untorn 
ballot was valid in that it clearly reflected the voter’s intent and contained 
no identifying marks, and that even if the ballot were in the envelope bear- 
ing the employee’s name, that such a marking would not invalidate the 
ballot. As both ballots had been marked “Yes” the Regional Director did 
not consider the challenge to the other ballot, for in either case, the elec- 
tion would have been won by the Union (A. 238-239). The Regional Di- 
rector then recommended certification of the Union. The Company filed 
exceptions to the Regional Director’s report (A. 246). On August 15, 1967, 
the Board accepted the findings of the Regional Director, stating that the 
Company’s exceptions “raise no material or substantial issues of fact or 
law ...,” and certified the Union. (A. 261). The Company’s motion 
for reconsideration was denied by the Board on September 19, 1967. 


B. The unfair labor practices 


On August 17, 1967, the representative of the Union sent a letter to 
the Company president, Edward Hussey, requesting that the Company bar- | 
gain with the Union. On October 24, 1967, acting on a charge filed by 
the Union, the General Counsel issued a complaint alleging, inter alia, that 
the Company had refused to bargain, and on December 14, 1967, the 
Union and the Company entered into a stipulation that the Union had re- 
quested collective bargaining and the Company refused and continued to 
refuse the request. The complaint also alleged that the Company had dis- 
charged employee Willis Newby because of his activities on behalf of the 
Union and otherwise restrained and coerced its employees in violation of 
Section 8(a)(1) and (3) of the Act. 


Il. THE BOARD’S CONCLUSIONS AND ORDER 


Following a hearing before a Trial Examiner, the Board found that 
the Company violated Section 8(a)(5) and (1) of the Act by refusing to 
bargain with the duly certified representative of its employees (discussed 
infra, pp. 6-32). | The Board further found that the Company violated 
Section 8(a)(3) and'(1) of the Act by discharging employee Newby for 
engaging in union activity (discussed infra, pp. 32-35). Finally, the Board 
found that the Company violated Section 8(a)(1) of the Act by interroga~ 
ting and coercing its employees concerning their union activities (discussed 
infra, pp. 35-36)? 


The Board’s order requires the Company to cease and desist from its 
unfair labor practices, to bargain with the Union on request, to offer Newby 
reinstatement and to make him whole for any loss of earnings he suffered 
as a result of the Company’s discrimination against him, and to post appro- 
priate notices (A. 301-302). 


ARGUMENT 


I. THE BOARD PROPERLY CONCLUDED THAT THE COMPANY VIO- 
LATED SECTION 8(aX(5) AND (1) OF THE ACT BY REFUSING TO BAR- 
GAIN WITH THE DULY CERTIFIED REPRESENTATIVE OF ITS EM- 
PLOYEES 


A. Applicable legal principles 
The Company’ has conceded that it refused to bargain solely in order 
to obtain Court review of the Board’s overruling of its objections to the 
election and its certification of the Union. The issue presently before the 
Court is whether the Board acted within the “wide degree of discretion” 


2 The Trial Examiner had recommended that the Board dismiss the complaint with 
respect to the violations of Section 8(a)(1) and (3). 


(N.L.R.B. v. A. J.. Tower Co., 329 U.S. 324, 330 (1946)) entrusted to it 
by Congress in resolving problems arising in representation cases. See 
also: N.L.R.B. v. Waterman S.S. Corp.,309 U.S. 206, 226 (1940); Neuhoff | 
Bros. Packers, Inc. v. N.L.R.B., 362 F.2d 611, 614 (C.A.5, 1966), cert. 
denied, 386 U.S. 956; N.L.R.B. v. Allen Mfg. Co., 364 F.2d 814, 816 
(C.A. 6, 1966). Where a party seeks to overturn the result of an election, 
the burden is not on the Board to establish the validity of the election. | 
It is on the objecting party to show with specific evidence that the elec- 
tion was not fairly conducted. N.L.R.B. v. Mattison Machine Works, 365 
U.S. 123, 124 (1961); N.L.R.B. v. Douglas County Electric Membership 
Corp., 358 F.2d 125, 130 (C.A. 5, 1966); N.L.R.B. v. Red Bird Foods, 
Inc., 399 F.2d 600 (C.A. 7, 1968). The burden thus assumed is a “heavy” 
one, Shoreline Enterprises v. N.L.R.B., 262 F.2d 933, 942 (C.A. 5, 1959). 


B. The Board properly resolved the issues on the basis of the 
Regional Director’s report and the Company’s exceptions 


A substantial portion of the Company’s argument (Br. 14-26, 39-42, 
49-50, 59-63) is devoted to the proposition that the Board should have re-| 
viewed 1200 pages of transcript statements and several hundred pages of | 


exhibits and held a hearing if it found any statements in conflict with the | 


Regional Director’s report. The prominence of this contention in the 
Company’s brief belies its actual significance, for in only three instances 
are the materials used to support a contention arguably at odds with the 
Regional Director’s factual findings, and as noted below (pp. 19, 21, 23), in! 
each instance, the materials fail to support the Company’s position. In 
view of the Company’s pervasive reliance on this contention, however, and | 
the important impact which the Company’s position would have on the | 
administration of the Act in other cases, we turn to it first. 


Although Section 9(c) of the Act requires that a pre-election hearing 
be held to determine whether a question concerning representation exists, 


the statute contains no provision for post-election hearings. The Board will 


grant such a hearing only if it appears that the objections to the election 
raise “substantial and material factual issues.” Board Rules and Regulations, 
Series 8 (29 C.F.R.); Section 102.69(c). The Regional Director’s report 
constitutes, not a summary of the evidence, but a preliminary finding of 
fact which becomes determinative if not challenged by exceptions. This 
practice reflects the requirement that “questions preliminary to the establish- 
ment of the bargaining relationship be expeditiously resolved.” N.L.R.B. v. 
O. K. Van Storage, Inc., 297 F.2d 74, 76 (C.A. 5, 1961). Thus, in order 
to establish the existence of substantial and material issues of fact, it is 
well settled that the exceptions “must state the specific findings [in the 
Regional Director’s report]that are controverted and must show what evi- 
dence will be presented to support a contrary conclusion.” N.L.R.B. v. 
Tennessee Packers, Inc., Frosty Morn Division, 379 F.2d 172; 179 (C.A. 

6, 1967), cert. denied, 389 U.S. 958. Accord: Macomb Pottery Co. v. 
NL.R.B., 376 F.2d 450, 452-455 (C.A. 7, 1967); N.L.R.B.v. Simplot Co., 
322 F.2d 170, 172'(C.A. 9, 1963). To “request a hearing, a party must, 
in its exceptions, define its disagreements and make an offer of proof to 
support findings contrary to those of the Regional Director. The Board 

is entitled to rely on the report of the Regional Director in the absence 
of specific assertions of error, substantiated by offers of proof.” N.L.R.B. 
vy. Tennessee Packers, Inc., Frosty Morn Division, supra. Accord: Macomb 
Pottery Company, supra; Simplot Co., supra; N.L.R.B. v. O.K. Van Storage, 
supra. 


With respect to the challenges, the materials submitted to the Regional 
Director support the Regional Director’s uncontested findings (A. 181-182). 
While the Company’s exceptions (A. 207) took issue with the Regional 


Director’s holding that the mechanics were not managerial, clerical, con- 
fidential or security employees, the Company did not question his factual 


findings as to their duties. Contrary to the Company’s assertion (Br. 40), 


ployees’ duties (see infra, p. 26). Moreover, when the Company first 
sought to elaborate on — but not contradict — those findings, it did so in 


a brief rather than in exceptions (A. 227). Nevertheless, the Board ac- 
cepted the additional allegations as well.3 (A. 235). Accordingly, the 
factual considerations relevant to the Board’s decision on the challenges to | 


ballots were brought to its attention more or less in the manner contem- 
plated by its rules, and are not in dispute. 


The Company’s objections to election conduct were based principally 
on the Union’s campaign materials, the campaign materials were attached 
to the Regional Director’s report, and he assumed, as alleged in the ob- 
jections, that specified assertions by the Union in the materials were false 
(A. 181). The Regional Director determined, however, that these alleged 


misrepresentations were not material and that in any event the Company 
had _ample-timenta reply. The Company in its exceptions (supra, p. 4) 


took issue with the Director’s conclusions and with respect to the latter 

ground asserted that “the scope of the charges issued but several days prior 
to the election was such that they could neither have been investigated or 
properly treated with by the Employer in any manner of convincing rebut 


3 This brief initially was rejected by the Board as untimely filed, since it did not 
accompany the exceptions. When the Company asserted that the rules did not clearly | 
provide when the supporting brief should be filed, and hence that a brief could be 
filed within “ta reasonable time,” the Board accepted the brief and amended the rules 
to expressly provide that the supporting brief, if filed, must accompany the exceptions. 
The Company asserts (Br. 25) that this action helps “demonstrate the arbitrariness of 
[the Board’s] handling of this case,” but does not suggest what else the Board could 
have done. 
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that would serve to eliminate their highly prejudicial affect [sic] prior to 
the election.” Since! the Company admittedly had “‘several days” to reply, 
the scope of the charges was in the record, and the Company alluded to 
no peculiar facts which would make the assertions more prejudicial here 
than they appear on their face, these objections appear to quarrel only with 
the Regional Director’s conclusions.* 


The Company also objected that the Union had distributed a “sham” 
letter accusing the plant superintendent of misconduct, a letter purportedly 
from the organizing committee, but bearing names of employees who had 
not authorized their inclusion. The Regional Director found that the two 
employees proffered: by the Company in support of this objection had ad- 
mitted either signing a list at the meeting at which the organizing committee 
was selected or acquiescing in being placed on that committee. The Re- 
gional Director further determined that placing the names of the organizing 
committeee on campaign material, including the names of employees — 
members who had not expressly authorized their identification with this 
letter — “‘cannot bei said to be improper electioneering.” In its exceptions, 
the Company reiterated its assertion that including these names was improper 
without challenging the Regional Director’s findings. Finally, the Company 
objected that employees had engaged in a slowdown, but the Regional Di- 
rector found that such conduct by union adherents, not properly attributa- 
ble to the Union, would not constitute interference. The Company ap- 
parently objected to the Regional Director’s conclusion but raised no 
factual issue in this connection. 


Thus, while the exceptions clearly indicate “that there is disagreement 
with the Regional Director and that the objector’s contentions can be 


4 As we show, infra, pp. 19, 21, 23, the statements on which the Company now relies do 
nothing to change that impression. 
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supported by evidence” (Co. Br. 19), the expressed disagreement is with 
the Regional Director’s conclusions, which assumed that the Company’s 
factual assertions are correct. Apparently, however, the Company contends 
(Br. 19) that the Board was obligated to accept the materials submitted to 
the Regional Director, and having done so, to resolve any factual issue they 
may raise whether or not these issues were raised in the exceptions. As an 


extension of this argument, the Company contends (Br. 19-20) that these | 


issues may be pointed out for the first time to this Court and if they were 
in fact supported by the evidence, the Board should be reversed. The 
Board contends, however, that in the absence of exceptions showing that | 
the objections cannot be disposed of without resolving “substantial and 
material questions of fact” the actual existence of such issues is irrelevant. 
It is in this context that the issue of whether these materials should be | 


part of the record is before this Court. 
| 
We submit that the principle for which the Company contends is con; 


trary to settled law. Thus, if the Company could now raise a substantial | 
and material factual issue supporting its allegation by a statement somewhere 
in its materials, such a belated compliance with the Board’s procedures can- 
not establish reversible error of the Company’s case. As stated by the | 
Supreme Court in U.S. v. Tucker Truck Lines, Inc., 344 U.S. 33, 37 (1952): 


Simple fairness to those who are engaged in the 
tasks of administration and to litigants, requires as a 
general rule that courts should not topple over admin- 
istrative decisions unless the administrative bod 


has erred, but has erred against objection madeuat the 
.time appropriate under its practice. 
— — meni 
See also, Glazier’s Local 558 v. N.L.R.B., U.S. App. D.C. 
F.2d (Nos. 21,781 and 21,883, January 23, 1969, 70 LRRM 2348);/ 
| 
N.L.R.B. v. Rexall Chemical Co., 370 F.2d 363 (C.A. 1, 1967); N.L.R.B. 
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y, Air Control Products of St. Petersburg, Inc., 335 F.2d 245, 252 (C.A. 
5, 1964).5 


The contention that the Board should review all materials submitted 
to the Regional Director is also contrary to Congressional intent. The 
Board’s practice in post-election proceedings of reviewing only the Regional 
Director’s report and the exceptions to it is of long standing.® In 1959, 
Congress amended Section 3(b) of the Act to allow the Board to delegate 
pre-election determinations to the Regional Directors, with very limited re- 
view, to speed the Board’s processing of representation cases. See Fed. Reg. 
3885, et seq.: H. Rept. No. 741, 86th Cong., Ist Session, pp. 17-18; 105 
Cong. Rec. 18, 128.' Since some 8,000 elections are conducted by the 
Board annually, including some 1,200 involving objections or challenges,” a 


5 Contrary to the Company’s suggestion (Br. 19-20), Sonoco Products Co. v. N.L.R.B., 
399 F.2d 835 (C.A. 9, 1968) does not stand for the proposition that evidence alone is 
a substitute for approptiate pleading. There the Regional Director summarized the prof- 
ffered evidence, but declined to consider it on the ground that it was time-barred, an 
issue which Sonoco’s exceptions clearly raised. 


§ Since materials submitted to the Regional Director are not submitted to the Board, 
they are not part of the “entire record in this proceeding” as contemplated by Section 
(d) of the Act. Kearney & Trecker Corp. v. N.L.R.B., 209 F.2d 782 (C.A. 7, 1953). 
Accord: Intertype Co.\v. N.L.R.B., 401 F.2d 41, 43-45 (C.A. 4, 1968). When the 
Company sought to make these materials part of the record in the unfair labor practice 
proceeding, the Trial Examiner denied the motion on the ground that thev would be 
certified under Section '9(d) (A. 21-22; see also 108-109). The Trial Examiner clearly 
was under a misapprehension as to either the actual nature of the materials proffered 
by the Company — since other materials from the representation case were certified — 
or the Board’s practice in this respect. His ruling was correct, however, because these 
materials would be appropriately offered in the unfair labor practice case only if they 
were erroneously excluded in the representation case. See cases cited, supra, p. 8. 
Accordingly, the Company’s charge (Br. 23) of “duplicity” in this respect is unfounded. 


7 Thirty-Second Annual Report of the National Labor Relations Board, p. 235. 
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requirement that the Board review post-election determinations de novo 
a 
would work _a_substantial delay. 


Contrary to the Company’s assertion (Br. 23-24), the contention that | 
the Board need not review all such records does not affect the Company’s 
“basic right to be heard” so long as the Company files exceptions which 
fairly present any factual issues. It is worth noting in this connection that 
the Company submitted over 1200 pages of transcript and hundreds of pages 
of exhibits to the Regional Director in support of the objections and chal- | 
lenges. Unlike the Company’s brief to the Court, the exceptions make no | 


attempt to relate these materials to any specific contention, and the brief 


refers to less than 200 pages of transcript and none of the exhibits. Thus, 


only in the brief to this Court is there any suggestion that the materials | 
did anything more than support the Company’s claim accepted by the Di- 
rector that the Union’s statements were false and that the mechanics had 
the duties found by the Director. Moreover, in its brief the Company of- 
fers only about 10 percent of these materials as relevant for consideration 
in any event. As these circumstances make clear, the evidence itself was 


no substitute for exceptions. 


Similar considerations control the Company’s contention (Br. 24) that 
Section 102.69(f) — which describes the record in a post-election proceed- 
ing as including, among other things, “briefs or other documents submitted, 
by the parties to the Regional Director” — requires the inclusions of such | 
materials. The reference clearly is to other documents in the nature of 
briefs — points and authorities, memoranda, and other materials, however | 
labelled, which offer supporting arguments. Such a reading is apparent, not 
only from the context, but also from the failure to provide for the inclusion 
of affidavits taken by the Regional Director himself in the course of the in- 
vestigation, normally the largest category of documents, and clearly necessary 
if the Board were making a de novo review of the record. Moreover, the | 
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Board has “discretion to interpret its own rules” (N.L.R.B. v. Giustina Bros. 
Lumber Co., 253 F.2d 371 (C.A. 9, 1958), and as noted, supra, p. 12, 
n. 6, its practice in this respect is long standing and is reflected in 
published decisions. In any event, since the Board’s rules unquestionably 
called for exceptions, the Company’s contention that it reasonably believed 
that the evidence alone would be an adequate substitute for exceptions is 


clearly unwarranted.® 


'C. The Board properly rejected the Company’s objections 


The Board has properly exercised caution in setting aside elections be- 
cause of inaccurate campaign propaganda. “In exercising its discretion in 
the area of misrepresentations during election campaigns, the Board uses 
three critera: (1) Is the misrepresentation of a material fact? (2) Did the 
misrepresentation come from a party who has special knowledge of the true 
facts? And (3) did ‘the opposing party have sufficient opportunity to cor- 
rect the misrepresentation.” United Steelworkers of America, AFL-CIO 
(Luxaire, Inc.) v. N.L.R.B., U.S. App. D.C. , 393 F.2d 661, 664 
(1968). Accord: N.L.R.B. v. Bata Shoe Co., 377 F.2d 821, 829 (C.A. 4, 
1967), cert. denied,'389 U.S. 917; Anchor Mfg. Co. v. N.L.R.B., 300 F.2d 


8 in Southwestern Portland Cement Co. v. N.L.R.B., F.2d (C.A.5, No. 25,791, 
February 10, 1969, 70 LRRM 2536, 2538), the court held that “the affidavits in ques- 
tion are certainly ‘other documents submitted by the parties to the Regional Director’” 
without adverting either to the immediate context of that phrase or the Board’s uniform 
and contrary interpretation of its own rules. 

The court went on to hold, however, that “nothing of relevance [was] asserted in 
the affidavits that was not alleged in the Company’s exceptions” and that what was 
raised in the exceptions did not raise a substantial and material question of fact. The 
court’s disposition of the case, therefore, avoided the difficulty inherent in finding, as 
the Company urges here, that such materials must be examined by the Board for pos- 
sible factual issues not raised by the exceptions themselves. As noted above, unless 
this burden is imposed on the Board, the physical inclusion of these materials in the 
record would not be significant. 
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301, 303 (C.A. 5, 1962); N.L.R.B. v. Allen Mfg. Co., 364 F.2d 814, 816 | 
(C.A. 6, 1966). See also, Linn v. Plant Guard Workers, 383 U.S. 53, 60 
(1966) citing Hollywood Ceramics Co., 140 NLRB 221, 223-224 (1962).9 


The Board does not view as falling within the category of substantial 
misrepresentations, statements which are ambiguous, vaguely worded, exag- 
gerated, merely derogatory or involving, at most, only a minor distortion 
of some facts. Moreover, “even where a misrepresentation is shown to h 
been substantial, the Board may still refuse to set aside an election if it | 
finds upon consideration of all the circumstances that the statement would 
not be likely to have had a real impact upon the election.” Hollywood 
Ceramics Company, Inc., supra. A principal example of such a situation is 
the case where the employees possess independent knowledge with which to 
evaluate the statement. Another factor in judging impact is whether the 
party making the statement possessed intimate knowledge of the subject 
matter so that the employees sought to be persuaded may be expected to 
attach added significance to it. See Anchor Mfg. Co. v. N.L.R.B., supra. 
“The ultimate consideration is whether the challenged propaganda has lowered 
the standards of campaigning to the point where it may be said that the | 
uninhibitéd desires of the employees cannot be determined in an election.” 
The Gummed Products Company, 112 NLRB 1092, 1094 (1955). Accord: 
ingly, the Board has properly exercised caution in setting aside elections be- 


cause of inaccurate campaign propaganda and has long applied a flexible test 


9 Dean Bok urges skepticism about the effect of misleading assertions of fact on the 
outcome of elections, suggesting that the determining factors are much more general — 
for example: Is the employer hostile to the union? Is the union really interested in|my 
problems? What will the other workers in my section do?— while the factual assertions 
— if read — provide rationalizations for decisions already reached on other grounds. 
Bok, Regulation of Campaign Tactics in Representation Elections under the National La- 
bor Relations Act, 78 Harv. L. Rev. 38, 88-90. 
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by which, as it said in Hollywood Ceramics Company, Inc., 140 NLRB 221, 
224 (1962), it will set aside an election: 


only where there has been a misrepresentation or other 
similar camipaign trickery, which involves a substantial 
departure from the truth, at a time which prevents the 
other party or parties from making an effective reply, 
so that the misrepresentation, whether deliberate or not, 
may reasonably be expected to have a significant impact 
on an election. 


This test has been approved by this and other courts. Anchor Mfg. Co. v. 
NL.R.B., 300 F.2d 301, 303 (C.A. 5, 1962); “the basic issue is whether 
such false statements as may have been made in fact constituted an inter- 
ference with a free choice of bargaining representatives; it is obvious that 
every false statement does not.” Accord: United Steelworkers of America 
vy. NLRB, U.S. App. D.C. , 393 F.2d 661, 664 (1968); N.L.R.B. 
y. Dallas City Packing Co., 251 F.2d 663 (C.A. 5, 1958); Baumritter Cor- 
poration v. N.L.R.B., 386 F.2d 117, 119-120 (C.A. 1, 1967); General Elec- 
tric Co., Specialty Control Dept. v. N.L.R.B., 383 F.2d 152, 153 (C.A. 4, 
1967); N.L.R.B. v. Allen Manufacturing Co., 364 F.2d 814, 816 (C.A. 6, 
1966); N.L.R.B. v. Louisville Chair Company, 385 F.2d 922, 927 (C.A. 6, 
1967), cert. denied, 390 U.S. 1013; Macomb Pottery Company v. N.L.R.B., 
376 F.2d 450, 453\(C.A. 7, 1967); N.L.R.B. v. Red Bird Foods, Inc., supra. 


1. The accusation of employer misconduct 


On October 21, a week before the election, the Union mailed employees 


an open letter to Company President Hussey, signed by 2 union official, and 
a circular over the names of the Organizing Committee, both of which ac- 
cused Plant Superintendent Auer of threatening to close the plant or take 


away the employees’ Christmas bonus and smoking privileges if the Union 
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won the election. The materials further accused Auer of unlawfully inter- 
rogating and spying on employees, stated that such conduct was “disgrace- 
ful” and “illegal” and called upon President Hussey to repudiate Auer’s 
actions. The Regional Director found that such accusations were not “ob+ 
jectionable on their face” — that is, they did not amount to material mis; 
representations — and that in any event the Company had “ample time to 
reply.” | 


As suggested above (p. 16), the Board does not undertake to “police! 
or censor propaganda used in the election it conducts, but rather leaves to 
the good sense of the voters the appraisal of such matters, and to the op: 
posing parties the task of correcting inaccurate and untruthful statements.” 
Stewart-Warner Corporation, 102 NLRB 1153, 1158 (1953), quoted in Linn 
v. United Plant Guard Workers of America, Local 114, et al, 383 U.S. 53, 
60-61 (1966). The Board, however, has imposed some limits on pre-elec-| 
tion propaganda. “Some untruths may be so glaring that the Board ought 
not to overlook them... On the other hand, not every inaccuracy in 
election campaign propaganda requires the Board to intervene and set aside 
an election. The question is one of both degree and context.” Follett 
Corporation v. N.L.R.B., 397 F.2d 91, 95 (C.A. 7, 1968); N.L.R.B. v. Red 
Bird Foods, Inc., supra. 


The Company contends (Br. 53-57) that the accusations “were timed 
and phrased in such a manner that a mere denial by the Company would, 
have succeeded only in giving greater credence to the accusations.” The 
Company had a week to reply, however, and contrary to the Company’s | 
suggestion (Br. 54), such an accusation cannot be equated to attributing to 
Auer a desire to see pro-union employees “tied and burned to death” 
(Schneider Mills, Inc. v. N.L.R.B., 390 F.2d 375 (C.A. 4, 1968) — that is, 
they were not inflammatory in nature. Moreover, the Union had reason to 


believe that someone was spreading rumors; attributing the remarks to Auer, 
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while pointing out that the Company could not lawfully engage in the 
rumored retaliation and seeking Company repudiation, was a way of combat- 
ting the rumors. In any event, no reason appears why a statement denying 
any misconduct by Auer and, more important, expressly disavowing any in- 


tention of retaliating against employees wouid not have been effective.!° 


Nor did the inclusion of the names of the organizing committee make 
the charges “extremely difficult for the Company to counter” (Co. Br. 54). 


The organizing committee, while employees, were identified as partisans in 


the election, and in any event, the Company could have countered the ef- 


fect of their inclusion by questioning them about the basis for the asser- 


tions.1! The Company’s real contention seems to be that where an em- 
ployer wishes to sit out the election, the Board should honor the employer’s 


wishes and relieve it of any obligation to provide balanced information. We 


submit that the Board is not compelled to provide such a double standard, 
and properly concluded “that the Company had had adequate time to ans- 
wer the Union’s misrepresentations and, accordingly, refused to set aside the 
election.” Lynch & Co, v. N.L.R.B., F.2d (C.A. 5, No. 26,259, 
December 19, 1968, 70 LRRM 2217). Even if the Company’s failure to 
reply did not estop it from raising the issue now, the silence indicates that 


at the time the Company regarded the Union’s statements as innocuous, as 


the Board found. 


10 Crystal Laundry & Dry Cleaning, 132 NLRB 222, n. 1 (1961); Fleetwood Trailer 
Co., 118 NLRB 1355, 1356 (1957); F.W. Judge Optical Works, Inc., 78 NLRB 385, 
386-387 (1948); Marr Knitting, Inc., 90 NLRB 479, 480 (1950). 


1] Ap employer may question employees in order to secure needed information as 
long as he restricts himself to questions relevant to a proper purpose and advises em- 
ployees both as to the nature of that purpose and of their right to answer or refuse 
without fear of retaliation. See Retail Clerks International Association, AFL-CIO (Mont- 
gomery Ward) v. N.L.R.B., 125 U.S. App. D.C. 389, 373 F.2d 655 (1967); Joy Silk 
Mills v. N.L.R.B., 87 U.S. App. D.C. 360, 371, 185 F.2d 732 (1950), cert. denied, 

341 U.S. 914; Patent Trader, 167 NLRB No. 120 (1967), 66 LRRM 1186. 
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The Company’s assertion that the Board’s scrutiny of the materials 
submitted to the Regional Director would substantially enhance this ob- 
jection is unfounded. Rather, this evidence shows three employee mem- 
bers of the organizing committee came to Auer and disavowed any assertion 
of misconduct on his part. (See Co. Br. 6). One of these employees came 
to Auer before the letter was actually mailed and two almost immediately | 
afterward (A. 406-407, 412-413, 428-429). Thus, the Company had ready 


information to counter the charge, but declined to do so. 


| 
In the alternative, the Company argues (Br. 56) that by the “Union’s 
own admission” rumors concerning loss of benefits or plant closure were | 
widespread and therefore the election should be set aside — even though 
Company officials could not be identified as the source of these rumors — 
because of the resultant “atmosphere of fear and anxiety.” The Regional 
Director rejected the Union’s objection in this connection, however, noting 
that the Union “proffered several witnesses who testified at some length 
as to various casual conversations with fellow employees” concerning such 
rumors, without offering any evidence that the Company was responsible. 
As the Company notes (Br. 56-57), in determining whether conduct has 
created an “atmosphere of fear of reprisal such as to render a free expres- 
sion of choice impossible” (Manning, Maxwell & Moore, Inc. v. N.L.R.B., 
324 F.2d 857, 858 (C.A. 5, 1963), the Board does not disregard conduct 


which cannot be attributed to either party. But in assessing the probable | 


impact on an election, since it is less likely to influence employees and it 
is harder to control, “less weight” is given to such conduct. Orleans Mfg. 
Co., 120 NLRB 630, 633 (1958). Accordingly, an election will be set 
aside on the basis of such conduct, only if it “is so glaring that it is al- 
most certain to have impaired [the] employees’ freedom of choice.” 
General Shoe Corp., 77 NLRB 124, 126 (1948). See also, Manning, Max- 
well & Moore, supra, 324 F.2d at 858. Of course, the Union’s “admission ¥ 
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as to rumors is not binding on the Regional Director, and his finding that 
the evidence was insufficient “to justify setting the election aside” is not 


challenged by the Company on any other basis. 


2. The bonus and the slowdown 


The Company contends (Br. 46-52) that by pointing out in its election 
leaflets that the employees’ bonuses had risen in the weeks immediately fol- 
lowing the election petition, the Union had implied that the Company was 
manipulating the bonus and that this implication was unfounded. The 
Union’s assertion, however, depended entirely on the fact of the increase — 
which is undisputed’ — and as the Company points out, the bonus was com- 
puted by a fixed formula applied to production, and hence went up because 
production went up: Accordingly, the statement would not constitute a 
material misrepresentation because employees may be presumed to have 
“sufficient knowledge of their own working conditions so as not to be 
materially misled.” N.L.R.B. v. Bata Shoe Co., supra, 377 F.2d at 830. 
This distinction between misstatements about an employee’s own working 
conditions, and misstatements about working conditions that the union has 
assertedly won elsewhere, about which the employee is ignorant and the 
union apparently well-informed, has been repeatedly recognized. See, for 
example, the differing treatment of the two types of misrepresentation in 
N.L.R.B. v. A.G. Pollard Co., 393 F.2d 239 (C.A. 1, 1968), distinguishing 
N.L.R.B. v. Trancoa Chemical Corp., 303 F.2d 456 (C.A. 1, 1962) on 
which the Company relies (Br. 51, 55). See also, Macomb Pottery v. N.L.R.B., 
supra, 376 F.2d at 453; N.L.R.B. v. Louisville Chair, supra, 385 F.2d at 927. 


Indeed, the Company asserts (Br. 6, 49) that the older employees 


were aware that the bonus was being paid normally, and that many em- 


ployees were aware that production had been low prior to the petition. 
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The Company offers no reason to believe that any employee would be | 
ignorant with respect to matters of such importance to his livelihood. Even 
if some employees did not know how they were paid, the Company had an 
ample opportunity to respond to the Union’s assertion. The asserted “com- 
plexity” of the formula (Co. Br. 49) was irrelevant to the only point which 
| 


the Company had to make — that the formula was fixed and the rise in | 


payments represented a rise in production. 


The Company also contended that union adherents had engaged in a 
slowdown — that is, a refusal to earn maximum incentive payments — in 
August, September, and early October (A. 181). The Regional Director 
found that assuming that such conduct were shown, it could not be at- 
tributed to the Union, and as noted above (p. 19), conduct by rank-and- | 
file employees will be regarded as interference only if it clearly would have 
a substantial impact on the election. We submit that a slowdown would | 
have no discernible impact on an election, and aside from the bald state- | 
ment (Br. 52) that the “election had to be set aside on this ground,” the 
Company offers no explication of its asserted effect. 


Nor does the material submitted to the Regional Director support this 
contention. The Company now contends (Br. 7) that this conduct was not 
simply the action of union adherents, as the Regional Director found, be- | 
cause “[s]everal employees testified. . . that during the prior period [before 
the election] the Union had caused a slowdown of the production line . . |. 
The references for this assertion, however, support only the Regional 
Director’s finding that the evidence suggests at most that some union 


adherents had engaged in a slowdown.!” 


12 Gene Hill stated (A. 416) that “they [unidentified employees] slowed it down, 
just tried to get the Union in or something. I don’t know what.” Arthur Lea stated 
(cont’d.) 


In an apparent effort to use the above contentions to bolster each 
other, the Company now contends that the Union had caused the earlier 
slowdown so that it could point to a dramatic rise in bonus just prior to 
the election. The Company further asserts that since it was unaware of 
the Union’s role, it was unable to make the most effective reply to the 
Union’s assertion concerning the bonus. This argument depends entirely, 
however, on a showing of Union responsibility for a slowdown, and the 
Company has offered no evidence in support of such a contention, as noted 
above. Indeed, the statements discussed above attribute an entirely dif- 
ferent motive to the responsible employees, and other circumstances make 
the contention even less plausible. Thus, the Union could have so engi- 
neered this modest rise in the bonus only by previously sacrificing the in- 
comes of its adherents, and the Company could still have effectively refuted 
the Union’s claim to have increased the bonus simply by showing that it 
was due to increased production. The results thus would not have been 
worth the effort. ‘Moreover, when the Union in its objections accused the 
Company of raising the bonus to forestall unionization, the Company pointed 
out to the Regional Director that the rise in the bonus between the petition a 


and the election was well within the normal range — a maximum one-week 


12 (cont’d). (A. 420) that unidentified employees had engaged in a slowdown “all 
summer” — that is, “ever since they decided they wanted a Union. . . ” Elden Sutter 
stated (A. 424-425) that the slowdown started in the “spring [1966] ” because “the 
fellows thought they ‘ought to have a higher bonus rate {and} that Mr. Hussey [the 
Company president] would raise their bonus. . . if they had to have the trailers in order 
to get the trailers they would raise the bonus rate.” Harold Geiger stated (A. 427-428) 
that “if the boys had wanted to produce, we could have had as much as we made a 
year ago” but “they said so many a day was enough.” Charles Lantz stated (A. 431- 
432) that he felt the employees could have had a bigger bonus if “they had buckled 
down and worked.” Lavern Becher stated (A. 436) his view that “this summer we could 
have made just as much as last summer if everybody had worked.” The Company’s 
questioning not only failed to elicit the identity of those responsible, but also expressly 
disclaimed any interest in having the responsible employees identified (A. 419-420, 431). 
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increase of less than 45 percent compared with a one-week increase of | 
200 percent the previous year (A. 466), thus refuting the existence of any 
extraordinary effort to raise the bonus. The same Company materials also 
suggest an alternative reason for reduced production — a high turnover of 


employees (ibid. ). 


3. The waiver of initiation fees 


In its campaign literature, the Union advised the employees that it 


had secured authorization cards from a majority of the employees and out- 


lined its policies concerning initiation fees — a maximum of $10 (A. 196, | 
203).!3 The Company contends (Br. 57-59) that the Union did not actu- 
ally have a card majority and that the statements concerning the waiver of 
initiation fees could have been “‘read as requiring a ‘yes’ vote in order to 
obtain the waiver of initiation fees.” 


Where a union’s majority status depends on the validity of authoriza- 
tion cards, a showing that the cards were secured through misrepresentations 


or other improper conduct may invalidate the cards and hence the union’s 


majority status.3* Where the designation of the union is by “a secret bal 
lot, conducted under Government sponsorship and with all the safeguards 
which have developed throughout the years” (The Liberal Market, Inc., 108 


13 In a leaflet distributed on October 21: 
SPECIAL NOTE: Any employee who signs an IUE card before 
next Friday will be a charter member of the Union and will not 
be required to pay the initiation fee . . . 


Sign your card today. . . and. . . VOTE “YES” ON OCTOBER 
28. 


138 Cf. Amalgamated Clothing Workers (Sagamore Shirt) v. N.L.R.B., 124 
U.S. App. D.C. 365, 365 F.2d 898, 908 (1966) (false claim of majority “does not vitia 
cards unless the comments were a means of coercing employees to sign cards out of a 
fear of majority reprisal.”’) | 
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NLRB 1481, 1482 (1954)), however, representations which were made to 

secure authorization cards but which do not inhibit an employee’s expres- 
sion of his free choice on the ballot are not material. We submit that the 
representations involved here were clearly in that category. 


A waiver of initiation fees does not “in and of itself interfere with an 
employee’s freedom of choice.” N.L.R.B. v. Gafner Automotive & Machine 
Co., 400 F.2d 10, 12 (C.A. 6, 1968). See also, Amalgamated Clothing 
Workers of America\v. N.L.R.B., 345 F.2d 264, 268-269 (C.A. 2, 1965); 
N.L.R.B. v. Taitel, 261 F.2d 1, 4 (C.A. 7, 1958), cert. denied, 359 U.S. 
944. At one time, however, the Board held that where a waiver of initia- 
tion fees was dependent on a “yes” vote, such a waiver would invalidate 
the election. (Lobue Bros., 109 NLRB 1182 (1954)), a view which was accepted 
by the Sixth Circuit in.V.L.RB. v. Gilmare Industries, 341 F.2d 240 (C.A: 6, 
1965). In N.L.R.B. v. Gorbea, Perez & Morell, S. en C., 328 F.2d 679, 682 
(C.A. 1, 1964), although dealing with the validity of authorization cards where 
the union had “waived” an initiation fee when in fact none was imposed, the 
court observed by way of dictum that cards solicited by an improperly condi- 
tioned waiver of dues could impugn an election.’* 


The Company’s assertion (Br. 57-59) that the Union’s waiver of ini- 
tiation fees in this case was conditioned on the Union’s winning the elec- 
tion is clearly unfounded, since the waiver was extended to all who signed 


before the election.: Moreover, the Board has reconsidered its holding in 


14 tp an earlier decision in the same matter, the court accepted the distinction be- 
tween a card designation and a vote, noting that a “man might sign a union card as a 
hedge if it cost him nothing, and yet on a secret ballot not vote for the union. . . me 
300 F.2d 886, 888 (C.A. 1, 1962). 

In the second decision, the Court observed that “on reflection it seems to us that 
as a matter of common sense a union with cards in its pocket must regard the outcome 
of an election more hopefully than would one which had failed to obtain them.” 328 
F.2d at 682, n. 6. 
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Lobue, and reversed that decision on grounds which impugn the rationale 


of Gilmore and answer the First Circuit’s dictum in Gorbea as well. Thus, 
in DIT-MCO, Inc., 163 NLRB No. 147 (1967), 64 LRRM 1476, the Board 


held that even where a waiver is expressly based on the union’s winning the 


election, ‘tan employee must recognize that as a practical matter the waived 
or reduced initiation fee can become of value to him only if the Union 
wins the election” In the Board’s view, an employee who signed an au- | 
thorization card to save money — that is, to avoid paying an initiation fee 
— will be free to vote against the union, knowing that he will save dues | 
and lose nothing of value — that is, free membership in a union he does | 
not want — if the union loses and will not have to pay an initiation fee if the 
union wins. “Thus, whatever kindly feeling toward the union may be gene- 
rated by the cost-reduction offer, when consideration is given only to the | 
question of initiation fees, it is completely illogical to characterize as im- 
proper inducement or coercion to vote ‘Yes’ a waiver of something that can 
be avoided simply by voting ‘No.’” DIT-MCO, supra. We submit that 
the Board’s determination with respect to the impact of such a waiver on 
an employee’s free choice in an election lies clearly within its discretion, 


and hence the Board properly rejected the Company’s contention. 


15 This Court’s decision in Truck Drivers and Helpers, Local Union 568 v. N.L.R.B. 
126 U.S. App. D.C. 360, 368, n. 15, 379 F.2d 137, 145, n. 15 (1967), is not to the 
contrary. In that case, the Court merely noted the possibility that “A union’s promise 
of benefit may be as disruptive of free choice as a threat, and may exert no less re- 
straining influence,” citing Gilmore and Gorbea. All union “promises of benefits,” | 
however, do not have a significant impact on free choice, as both Gilmore and 
Gorbea indicate. The inducement in Truck Drivers was, not a waiver of fees, but an of- 
fer of seniority preferences for one constituent group over another if it were selected 
as bargaining representative in an election. 
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D. The Board properly included employees Timmons and Kleinknight 
in the unit and counted Timmons’ ballot 


1. The unit 


Ordinarily, the Board has wide discretion in choosing an appropriate 
unit. N.L.R.B. v. Packard Motor Car Co., 330 U.S. 485 (1947). Where 
the parties have stipulated-as to the bargaining unit, however, the Board 
does not exercise that discretion; rather, it accepts the unit to which the 
parties have stipulated, unless that unit is inherently inappropriate as a mat- 
ter of law. See Tidewater Oil Co. v. N.L.R.B., 358 F.2d 365 (C.A. 2, 
1966); N.L.R.B. v. Tennessee Packers, 379 F.2d 172 (C.A. 6, 1967); 
NLRB. v. J. J. Collins, 332 F.2d 523 (C.A. 7, 1964); N.L.R.B. v. Joclin 
Mfg. Co., 314 F.2d 627 (C.A. 2, 1963). 


In the present case, the Regional Director apparently determined the 
unit placement of the mechanics as if he were called upon to make a dis- 
cretionary determination according to their community of interest and ex- 
cluded them. The Board disagreed with his conclusion, and determined that 
the subject employees were clearly within the stipulated unit. Since the 


Board further determined that the inclusion of garage mechanics in a pro- 


duction and maintenance unit “is not inappropriate as a matter of law” 


the Board concluded that “they should be included in the unit under the 
terms of the parties’ stipulation.” The Company apparently does not quarrel 
with the principles which underlie the Board’s decision, nor with the conclu- 
sion that the Board should hold the parties to their stipulation. Rather, the 
Company argues that the stipulation is clear but requires a reading precisely 
the opposite of that given by the Board. In the alternative, the Company 
argues that if the stipulation was ambiguous, the Board erroneously deter- 
mined the intent of the parties. 
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In finding that it was “the expressed intent of the parties to exclude 
only those employees specifically designated therein, and to include all 
others” the Board noted that the unit petitioned for — including “All pro- 
duction and maintenance employees at the Company’s plant in Syracuse, 
Indiana,” — was changed by the stipulation to include all those in the 
Syracuse “establishment.” Further, the exclusions in the petition — “All 


truckdrivers, guards, professional, technical, and salaried employees, and 
supervisors as defined by the Act,” — was changed to exclude only “mobile 
home haulaway drivers.” The Board found these changes “indicative of ad 
intent to cover the entire business unit of the Employer and to exclude | 


only those narrower categories of employees so specified,” particularly since 


the inclusion of “local truckdrivers” in a unit of “production and main- 


tenance employees” evidences that this unit description is meant as “a 
general term” Obviously, garage mechanics are more clearly encompassed 
by a “production and maintenance” unit than are local truckdrivers, and al 
garage three quarters of a mile from the main plant is clearly within the 
Company’s Syracuse “establishment.” 


The Company relies, however, on Phillips Co. v. Walling, 324 U.S. 
490 (1945), in which the Supreme Court held that employees in a separate 
warehouse serving the employer’s 49 retail grocery stores were not exempt 
from the Fair Labor Standards Act as employees “engaged in any retail 
. . establishment.” After noting that the FLSA “was designed to extend 
the frontiers of social progress by insuring all our able-bodies working men 
and women a fair day’s pay for a fair day’s work,” and that the subject 
employees did essentially the same work as the employees of an indepen- 
dent wholesaler, the Court held that “establishment” in the exemption 
referred to “‘a distinct physical place of business” rather than the employer’s 
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“entire business or enterprise.””!6 From this case, and those following it, 
the Company argues that “establishment” is judicially recognized as a more 
restrictive term than “plant.”” We submit, however, that a definition de- 


signed to effect the' purposes of the FLSA is of little assistance here. 


Since the garage in question was a service operation in the Company’s 
production and distribution of trailers, the plant and the garage were a ” 
functional unit. Thus, the garage could hardly be considered a separate 
“establishment” since it had no other function than support of the Syracuse 
plant. In this context, then, the Board’s conclusion that “establishment” is 
more inclusive than “plant” would seem beyond question, and the Company 
does not even contend that the exclusion of “haulaway drivers” rather than 


“truckdrivers” restricts the unit.27 


The Company ‘contends in the alternative (Br. 31-42) that if the stipula- 
tion did not unambiguously exclude the mechanics, the Board failed to con- 


sider, in addition to the election petition, the relative community of interest 

of the employees in determining the parties actual intent. We submit, how- < 
ever, that the petition and the stipulation are in effect a single instrument, ~ 
and accordingly the Board properly gave the petition particular attention. 

Moreover, the Board considered the petition only for the very limited pur- 

pose of determining whether the stipulation modified the petition, and if 

so, whether it was changed to broaden or narrow the unit. While the 


Regional Director determined that the garage employees lacked an adequate 


16 In the course of its opinion, the Court also noted that prior to the adoption of 
the FLSA, “the term ‘establishment’ was used in the sense of physical place of business” 
in reports, regulations: and statutes, and as “applied to chain store systems ‘establishment’ 
thus described each store in the chain.” 


17 The Company’s contention (Br. 36) that the “Union’s acceptance of the eligibility 
list until the last moment should estop it” from urging the inclusion of the mechanics is 
unfounded; the pre-election conference is the appropriate time to reaise such questions. 
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community of interest to warrant their inclusion in the unit on that basis, 


his factual findings were before the Board — together with what the Com- 


pany chose to add. As we note below, these facts do not show such a 
divergence of interest as to require the Board to find that the parties could 
not have intended what the Board read in the very words of the stipula- 
tion. See 4 Williston on Contracts (3d ed.) 8 609. 


The considerations discussed above are determinative of the Company’s 
contentions. As noted above, where the parties stipulate as to the unit, they 
do not invoke the Board’s discretion, and the Board will accept lawful units, 
agreed to by the parties, even though they may not represent the precise | 
unit which the Board would have found. Cf. Dixie Bell Mills, Inc., 139 | 
NLRB 629, 630, n. 2 (1962); Raleigh Coca-Cola Bottling Co., 80 NLRB 
768, 770 (1948). Accordingly, the question with respect to the community 
of interest is, not whether they have a sufficient community of interest to | 
require their inclusion on that ground alone, but whether they have so lit- | 
tle in common as to make their inclusion inherently inappropriate. As the 
Regional Director found (A. 185), the mechanics are hourly rated employee: 
who receive the same vacation, paid holiday, and insurance payments as the 
hourly rated plant employees. While they do not share in the production 
bonus, their pay is comparable to that of the plant maintenance man, in- 
cluding his bonus, and the plant maintenance man was used as a substitute 


for a mechanic when he was sick for three weeks in early 1965 (A. 185). 


The Board has included garage mechanics in a production and main- 
tenance unit, while allowing the exclusion from the unit of the drivers of 
the trucks which they service. (See for example, American Linen Supply 
Co., 129 NLRB 993, 995 (1960). Of course, that is the result here. More 
over, where appropriately expressed, “the wishes of employees are a factor | 
in a Board conclusion upon a unit.” Pittsburgh Plate Glass Co. v. N.L.R.B. 
313 U.S. 146, 156 (1941); N.L.R.B. v. Underwood Machinery Co., 179 F.2d 
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118, 121 (C.A. 1, 1949); N.L.R.B. v. Botany Worsted Mills, 133 F.2d 876, 
880 (C.A. 3, 1943), cert. denied, 319 U.S. 751. Although employee senti- 
ment was not a factor in the Board’s determination here, that determina- 
tion was confirmed by the mechanics’ vote (see infra, p. 32). Similarly, 
the Company’s contention (Br. 34-35) that the Board, if exercising its dis- 
cretion, would exclude these mechanics as managerial employees does not 


involve a statutory directive, for managerial employees are not mentioned 


in the Act. Since the garage mechanics are arguably managerial employees 


principally because they order their own parts — that is, they are neither 
privy to higher managerial decisions nor otherwise identified with interests 
opposed to those of the other employees in the unit — the Board’s deci- 
sion that their inclusion in a stipulated unit does not render the unit 
“inherently inappropriate as a matter of law” is clearly correct. Cf. N.L.R.B. 
y. Schapiro & Whitehouse, 356 F.2d 675, 676 (C.A. 4, 1966). 


2. The ballots 


This Court has recognized “the rule that a marking which appears to 
have been deliberately made and which may serve to identify the voter 
renders the ballot void.” N.L.R.B. v. National Truck Rental Co., 99 U.S. 
App. D.C. 259, 263, 239 F.2d 422, 426 (1956), cert. denied, 352 US. 
1016. The Court there approved the Board’s holding that to count such 
ballots would “clearly open the door to the exertion: of influence such as to 
to prevent the exercise of the voter’s free choice.” Burlington Mills Corp., 
56 NLRB 365 (1944). In the present case, the corners of Kleinknight’s 
ballot were torn off and Timmons’ name was written on the main portion 
of the challenged ballot envelope, rather than on the detachable stub. Al- 
though Kleinknight’s ballot was not counted, the Company contends that 
under the facts here, since his ballot was identifiable, Timmons’ ballot was 


identifiable as the other one and hence was void. 
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The Company’s contention is based on a misconception of the rule, | 
which voids the ballot, not because it can be determined how a person | 
voted, but because the voter apparently wanted to be identified with his 
vote. The policy clearly is not to protect the voter from disclosure as 
to how he voted, for it is operative only when the mark appears to have 
been made deliberately. Moreover, the remedy of voiding a challenges 
ballot once it had been determined how the voter cast his ballot would | 
in no way reassure the voter that the secrecy of his ballot would be 
maintained. Rather, the rule reflects that the vice in ballots marked for 
voter identification is that the marks make it possible for the voter to as- | 
sure one of the parties that he voted “right”. Or, as expressed in Down 
Eastern language (Frothingham v. Woodside, 122 Me. 525, 120 A. 906, 
911 (1923), cited in National Truck, supra, at n. 10): “Purchasable voters 


could readily prove their agreed-upon compensation.” 


Obviously, a voter who casts his ballot to please one of the parties 
is not exercising his free choice, and the Board treats deliberately marked 
ballots as presumptively cast for this purpose. But this policy does not 
require the voiding of ballots simply because the identity of the voter is 
discovered. Thus, consistent with the rationale set out above, the Board 
holds that it is “not necessary to establish the identity of the voter who 
cast the disputed ballot,” (Ebco Mfg. Co., 88 NLRB 983, 984 (1950)), 
but that identification placed on the body of the challenged ballot enve- | 
lope — rather than entirely on the stub — does not void the ballot (N.A. 
Woodworth Co., 115 NLRB 1263, 1265 (1956)).!8 Accordingly, the Board 


18 The holding in N.L.R.B. v. Ideal Laundry and Dry Cleaning Co., 330 F.2d 712, 
718-719 (C.A. 10, 1964) that the independent discovery of how a challenged voter cast 
his ballot does not render irrelevant the fact that he had marked the ballot for identifi- 
cation supports our contention that it is the marking, not the identification, which is 


significant. 
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properly determined’ that the identification of Timmons’ ballot, which was 


made possible through circumstance, did not void his vote for the Union. 


Il. FOLLOWING THE CERTIFICATION OF THE UNION, THE COMPANY 
DISCRIMINATORILY DISCHARGED EMPLOYEE NEWBY AND COER- 
CIVELY INTERROGATED AND THREATENED EMPLOYEES 


A. Newby’s discharge 


On August 17, 1967, the Union wrote the Company requesting a meet- 
ing to begin collective bargaining (A. 263), and about a week later, employee 
Willis Newby, who had distributed handbills seven or eight times before the 
election, passed out union handbills to the employees as they left the plant 
(A. 41, 159). These handbills, which announced the Union’s certification, 
its request for recognition, and plans for organizing and recruiting member- 
ship for Local 800'of the IUE, were issued over the names of a nine-man 
Administrative Committee, including Newby; his name as a member of 
the Organizing Committee (A. 264, 196, 158) had also appeared on the 
campaign material. On August 25, Company President Hussey responded 
with a letter (A! 154) to the individual employees, expressing his 
resentment concerning the Union’s campaign and his plans for future action: 


“T haven’t talked to it and I will not. We will proceed to obtain a hearing 


in the courts.” With respect to the Union’s membership campaign, Hussey 
stated: “Don’t be fooled and don’t let it fool your friends” and closed 


with the request, “I would appreciate the confidence of you and your 
family.” 


On August 30, a fire at the plant forced a shutdown, and President 
Hussey advised employees that he wanted to resume production by Friday 
but “would probably have to shoot for [the following] Tuesday,” September 
5 (A. 295; 85). The plant reopened on September 5, and when Newby had 
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not reported by 10:30 a.m., President Hussey personally ordered that 

Newby’s timecard be pulled (A. 295; 135). When Newby called in that 
afternoon about 2:00 and asked if the plant was working Superintendent 
Warren replied that it was and that Newby had been discharged (A. 295; 53, 
143). 


It is undisputed that Newby never had an unreported absence during 
his 18 months with the Company (A. 296; 59, 72), and that other em- 
ployees who were absent without calling in — before and after Newby’s 
absence — had received a warning slip at most (A. 297; 37, 82-83, 99- 
100, 161-163). In a case almost identical to Newby’s, employee Pinkerton 
was absent on October 30 and did not call in until the afternoon to ex- 
plain his absence, but he was given only a “first written warning’ (A. 297; 
164-165). 


The Company contended, however, that the admittedly disparate treat- 
ment of Newby was occasioned, not by his handbilling employees in the 
Union membership campaign which President Hussey opposed, but because 
of the particular importance which the Company placed on resuming pro- 
duction after the fire during its busy season.!9 As the Board noted (A. 
297-298), the Company must have known that the stated intention on 
Wednesday to try to reopen the following Tuesday could have been 


19 The Trial Examiner accepted this circumstance as rebutting an inference of dis- 
criminatory motivation, but he did not advert to all of the factors considered by the 
Board in making a contrary inference (A. 265). In any event, the Board did not over- | 
turn his credibility determinations, and the propriety of drawing an inference of unlaw- | 
ful motivation is a matter “where the presumptively broader gauge and experience of | 
the members of the Board have a meaningful role” and it is “they who have been given | 
statutory responsibility.” Oil, Chemical and Atomic Workers v. N.L.R.B., 124 US. App. 
D.C. 113, 115-116, 362 F.2d 943, 945-946 (1966). Accord: Universal Camera Corp. 

y. N.L.R.B., 340 U.S. 474, 493-494 (1951); Wheeler v. N.L.R.B., 114 U.S. App. D.C. 
255, 258, 314 F.2d 260, 263 (1962). 
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regarded by an employee as a tentative projection and that the unreported 
absence of only one of 200 employees could hardly have represented a 

truly detrimental setback to the Company. Finally, the abrupt decision to 
terminate Newby at 10:30 a.m. for “lack of interest” — admittedly with- 
out knowledge as to either why he was not there or why he had not called 
— “rings hollow” when the Company admittedly needed experienced workers 
and Newby was both experienced and previously reliable. 


The Company concedes the force of this argument, but contends that 
it discharged a nonunion employee — Amos Yoder — under identical cir- 
cumstances.2° Several days before September 5, however, Yoder had told 
another employee dt the plant that he was quitting; the employee said he 
would tell Yoder’s supervisor, Charles Hoover (A. 295, n. 2; 77, 86-88, 94), 
and two employees testified that Yoder’s card was not in the rack at any 
time on September 5 (A. 295, n. 2; 79-82, 96-99). Moreover, Superinten- 
dent Warren admitted that when in need of a roofing man on September 
5, he tried to call Newby but did not try to call Yoder (A. 295, n. 2; 143- 
144, 147-148). Accordingly, the Board rejected the Company’s contention 
that it was unaware of Yoder’s having quit and hence the contention that 
Yoder was treated identically with Newby. Without this support, nothing 
remains in the record but the Company’s abrupt discharge of this out- 
standing union activist immediately after the president of the Company had 
expressed his hostility towards the conduct in which Newby was openly 
engaged. On this record, the Board was clearly justified in finding that 


20 The Company also argues (Br. 65) that “Newby was only one of a large number 
of employees who were on the Union’s organizing and administrative committees and it 
has not been shown that he was in any way one of the more active union adherents.” 
Aside from the evidence of Newby’s handbilling (supra, p. 32) he was one of five em- 
ployees who were on both the organizing and the administrative committees (A. 158, 
160). 
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Newby was discharged in reprisal for these activities in violation of Section 
8(a)(3) and (1) of: the Act. Cf. Sterling Aluminum Co.,v. N.L.R.B., 391 
F.2d 713, 723 (C.A. 8, 1968); N.L.R.B. v. Baker Hotel of Dallas, Inc., 311 
F.2d 528, 533 (C.A. 5, 1963). 


B. Threats and interrogation 


About a week after Newby’s discharge, Vice President Weaver talked 
to employee Larry Giengerich in Weaver’s office. Weaver asked Giengerich 
about the “guys that were in [the Union]” and Giengerich mentioned Graff, 
Rapp, and Campbell, who were “on the committee” (A. 298; 116). About 
two weeks later, Superintendent Warren, in a discussion with employee 
Schrock about the Union, stated that President Hussey had been in the 
mobile home business too long and would do something to discourage the 
union committee and the employees (A. 299; 109-110, 112-113).2! About 
a month later,**Schrock asked Warren for time off to go to the doctor, ex- 
plaining that he could not go after work because of another appointment. 
When Schrock admitted under questioning that his other appointment was 


was “the craziest fool at Liberty Coach.” (A. 299; 110-111, 114). We sub- 
mit that, accompanied by President Hussey’s own contemporaneous announce- 


. . . | 
a union meeting, Warren observed that if Schrock went down there, he 


ment of his hostility toward the Union and its membership campaign and the 
| 


21 The Company quarrels (Br. 68-69) with the finding that Warren had asked Schrock 
about the Union, urging that Schrock broached this subject and hence the Board’s find- | 
ing that “Warren had unlawfully interrogated Schrock” cannot stand. The Board’s find- | 
ing, however, was that the conversation was unlawful (A. 299), and the Company ignores 
Warren’s speculation concerning the action which Hussey was going to take against the 
union adherents. 


22 During this period, the Company sent out another letter to its employees accusing 
Ted Nolan, the International Representative of the IUE, of being a desperate man lying 
to the employees about the Union. The Company’s letter strongly implied that Nolan 
would use the union dues for his own advantage. 
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discharge of Newby, the conduct of high management officials in relation 
to employees set out above carries “at least the aroma of coercion . . . and 
constitutes an unfair labor practice under Section 8(a)(1).” Joy Silk Mills 
y, N.L.R.B., 87 U.S. App. D.C. 360, 185 F.2d 732, 740 (1950), cert. de- 
nied, 341 U.S. 914. 


Il. THE REMEDIES ORDERED BY THE BOARD WERE PROPER 
AND WITHIN ITS DISCRETION 
The Board ordered the Company to cease and desist from its unfair 
labor practices. Affirmatively, it ordered the Company to offer Willis Newby 
reinstatement and to make him whole for any loss of earnings he may have 
suffered. In addition, the Board ordered the Company to bargain with the 


Union. These were conventional remedies, following usual Board practice 


for the type of vidlations found. The Union’s contention that the Board 
should order compensatory relief for employees to make up for gains they 
would have achieved earlier, but for the Company’s refusal to bargain and 
reach an agreement, is clearly an appeal to the Board to exercise its reme- 
dial discretion. The Board’s decision not to depart from its usual practice 
and order such relief in this case is well within the area reserved for agency 
discretion. As this Court stated in Amalgamated Clothing Workers (Hamburg 
Shirt Corp.) v. N.L.R.B., 125 U.S. App. D.C. 275, 281, 371 F.2d 740, 746 
(1966): 


The Board’s power to fashion remedies places a premium 
upon agency expertise and experience, and the broad 
discretion involved is for the agency and not the court 
to exercise. We cannot insist that the traditional relief 
provided here will be so ineffective to enforce the poli- 
cies of the Act as to be insufficient as a matter of law. 


We submit that when the Board declines to afford a remedy other than 
what it traditionally grants, the refusal constitutes a determination that the 
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facts of the particular case do not warrant it, and no further explication 


is required. But see United Packinghouse Workers v. N.L.R.B., U.S. 
App. D.C. ,n.7, F.2d (Nos. 21627 and 21825, February 7, 
1969, 70 LRRM 2489, 2491). 


CONCLUSION 


For the foregoing reasons, we respectfully submit that the petitions 
for review should be denied and that a decree should issue enforcing the 
Board’s order in full. 
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I. THE BOARD’S FAILURE TO REVIEW THE EVIDENCE 
SUBMITTED TO THE REGIONAL DIRECTOR OR TO 
GRANT A HEARING WAS CLEAR PREJUDICIAL ERROR 


As the National Labor Relations Board recognizes, a principal 
contention of the Company is that the Board committed reversible 
error by failing to review the various evidentiary materials which the 
Company had submitted to the Regional Director in the representa- 
tion proceeding. If it had done so, the need for a hearing would | 


have been even more apparent than it already was. At about the 
time that the Company filed its initial brief in this case, the United 
States Court of Appeals for the Fifth Circuit issued a decision deal- 
ing with this very’ issue. Southwestern Portland Cement Co. v. 
NERB, __ F.2d __, 59 CCH LC 913,273 (5th Cir., No. 25,791, 
February 10, 1969). In that case, the employer had submitted affi- 
davits and exhibits in support of its objections to the Regional 
Director, but these affidavits and exhibits were not forwarded by 
the Regional Director to the Board when the employer’s Exceptions 
were filed. The Court concluded that the documents should have 
been forwarded to the Board as part of the record, stating that “the 
affidavits in question are certainly ‘other documents submitted by 
the parties to the Regional Director,’” within the meaning of Sec- 
tion 102.68 of the Board’s Rules and Regulations. The Court cited 
the Third Circuit’s decision in NLRB v. Botany Worsted Mills, 133 
F.2d 876 (3rd Cir. 1943), as holding that in both representation and 
complaint proceedings before the Board, all pleadings, rulings, docu- 
ments, etc., constitute the record before the Board. 


Although the Court in Southwestern Portland Cement ultimately 
found that the error committed by the Board was not prejudicial in 
the circumstances present there, the reason for that conclusion by 
the Court demonstrates the validity of the Company’s contention 
here. For in that ‘case the contents of the affidavits and exhibits 
were set forth fully in the employer’s Exceptions and the Court 
reasoned that the actual documents themselves would not have given 
the Board any additional information. For that reason, and for that 
reason alone, the Court decided that the election did not have to be 
set aside on the ground that the affidavits were not before the 
Board. 


In the instant case, however, the Company’s Exceptions 
incorporated the evidentiary materials submitted to the Regional 


Director by reference and asserted that they would, if reviewed by 
the Board, demonstrate the validity of the Company’s contentions. 
No specific paraphrasing or analysis of that evidence was included in | 
the Exceptions, since that was unnecessary if the materials were to 
be reviewed. Thus, unlike the situation in Southwestern Portland 
Cement, the failure to have these documents forwarded to ‘the 
Board was prejudicial error, for only by such review could the 
Board consider the extent of the Company’s Exceptions. If the 
Board feels that such a procedure would unduly hamper its opera- 
tions, it can amend its Rules specifically to prohibit reliance on doc- 
uments which under the present Rules are part of the record. But 
until the Rules are so amended, parties should not be penalized for 
doing what is perfectly proper under existing procedures./ 


The Board suggests that the requested documents are of little 
importance because, it says, they are used only three times to sup- 
port contentions contrary to the Regional Director’s factual findings | 
and less than 200 pages and 10% of the materials are referred to in 
the Company’s brief.? Aside from the fact that such quantitative 
evaluations are meaningless when considering a party’s fundamental 
Tight to be heard, the Board itself thus acknowledges that at least a 
portion of the materials was relevant to the issues before the Board 
and that factual issues were presented therein. 


‘in recent months the Board appears to be ordering hearings in an 
increasing number of cases involving objections and challenges, apparently as a 
result of frequent court reversals due to the failure to hold a hearing. This 
would seem to put into question the Board’s argument that the number of 
such cases makes it difficult to give a full review to each. 

2A great deal of the materials were not referred to in the interest of 
economy and time and because they were either cumulative or dealt with the 
Union’s objections to the election which are not at issue here. The Board’s 
statement (B. Br. 13) that none of the exhibits were referred to in the Com- 
pany’s brief is in error. See Company’s initial brief, pp. 4, 33-4. 


In asserting that there are only three instances in which the 
materials are used to support contentions at odds with the Regional 
Director’s factual findings, the Board overlooks the fact that the 
Regional Director’s Decision contained mostly unsupported ultimate 
conclusions and few, if any, factual findings on the Company’s 
objections to the election. Nevertheless, the Company’s evidence 
was used to support a number of factual contentions which were 
counter to the Regional Director’s underlying premises, if not his 
expressed factual findings. This included evidence to show that the 
slowdown was caused by persons who were apparently acting on 
behalf of the Union; that the bonus formula was too complicated 
for employees to understand or for them to be given an effective 
rebuttal to the Union’s charges within the time allowed; that rumors 
affecting the election were circulating throughout the plant; and that 
members of the organizing committee had not authorized their 
names to be placed 'on the Union literature. The evidence presented 
did not have to prove the case—it merely had to set forth enough 
facts to demonstrate that a substantial issue did exist which required 
a hearing for resolution. This it did. And it does not matter that 
only three or four such issues are shown—one alone would suffice. 


Moreover, the Regional Director did make a specific factual 
finding that the garage employees were not managerial personnel. 
The Company excepted to this finding in the Exceptions and pointed 
out that the representation case transcript contained much evidence 
to support its contention that they did have such status and that the 
Regional Director had erred. Thus a clear factual issue was pre- 
sented by the Exceptions and evidence; the evidence should have 
been reviewed and a hearing directed. 


Further, the materials are replete with evidence demonstrating 
the complete lack of a community of interest between the garage 
employees and the others. Since the Regional Director found 


accordingly, no factual question had to be raised in the Company’s 
Exceptions in this respect. Nevertheless, the Board stated that, “the 
Acting Regional Director found that the two employees whose bal- | 
lots were challenged, Timmons and Kleinknight, have work and 
interests which are separate and distinct from those of the produc- 
tion and maintenance employees, and should be excluded from the 
unit found appropriate. We do not agree.” (J.A. 216). The question 
of community of interest is of importance as to both the appropri- 
ateness of the unit and the intent of the parties. Certainly, 
the Board had to at least review the evidence before “disagreeing” 
with the Regional Director, as a clear factual matter was presented. 


The issues of this case were not presented for the first time to 
this Court as the Board asserts on page 11 of its brief. Rather the 
issues were clearly and repeatedly presented to the Board in a num- 
ber of documents, including the Company’s Exceptions to the 
Regional Director’s Report. They were shown in the Objections 
themselves, in the Company’s Motion for Reconsideration, in the 
brief attached to that Motion,? in the Company’s additional Excep- 
tions to the Regional Director’s second Report (where the Company 
for the first time had to contest an unfavorable decision of the 
Regional Director), in the pleadings and motions before the Trial 
Examiner in the unfair labor practice case, in the brief to the Trial 
Examiner and in the Exceptions to his Decision. Thus the existence 
of factual issues had been demonstrated to the Board and it cannot 
now claim that it is surprised by the Company’s contentions. 


3The Board errs when it states on page 9, n. 3, of its brief that it 
accepted the Company’s brief. The Board’s February 8, 1967, letter to Coun- 
sel for the Company rejecting the brief, stated: “Accordingly, your brief in 
support of the exceptions must be rejected. .. .” The Company later attached 
the brief as an exhibit to its Motion for Reconsideration and only in that form 
was the brief accepted by the Board. At the time of its initial Decision, how- 
ever, the Board did not have the brief before it. 


Il. THE BOARD’S FAILURE TO ADOPT THE REGIONAL 
DIRECTOR’S FINDINGS ON THE COMPANY’S CHAL- 
LENGES TO THE ELECTION WAS PREJUDICIAL ERROR 


Contrary to the Board’s suggestion on page 4 of its brief, the 
Regional Director did not recommend exclusion from the unit of 
the two challenged employees merely on the grounds that they were 
garage employees. Rather, as he clearly presented on page 14 of his 
Decision, the Regional Director recommended their exclusion from 
the unit because of their total lack of any community of interest 
with unit employees. Thus the Board’s statement on page 29 of its 
brief that garage mechanics have previously been included in a pro- 
duction and maintenance unit is inapposite, as it begs the question 
of the lack of community of interest between the employees which 
was Clearly shown here. 


The factors cited by the Board to show that there was some 
community of interest between the employees so as to make the 
unit not inappropriate are so de minimis when compared to the fac- 
tors cited by the Regional Director demonstrating separateness that 
they serve to prove the correctness of the Regional Director’s Deci- 
sion. The Board could only state that the employees receive the 
same vacation, holiday and insurance benefits, benefits which even 
employees who were specifically excluded from the unit share. On 
the other hand the factors cited by the Regional Director and shown 
in the Company’s evidence demonstrate the complete separateness 
and lack of contact and interests between the garage and production 
employees. The Board’s statement that the pay of the plant mainte- 
nance man and the garage employees is comparable completely over- 
looks the fact that the garage employees earn a large amount of 
overtime and that their actual pay is considerably higher than other 
employees (J.A. 318, 331-332, 335). Moreover, the citation of one 
short substitution in 1965 is the exception which demonstrates the 
lack of interchange between employees. 


The Regional Director had decided that there was such a lack 
of community of interest between the garage employees and the 
production and maintenance employees that the two could not pos- 
sibly be included in the same unit. Nevertheless, the Board asserts 
that garage mechanics are more clearly encompassed by a “‘produc- 
tion and maintenance” unit than are the local truckdrivers who were 
included in the unit. (B.Br. 27).4 The Board, however, fails to take | 
account of the fact that the local truckdrivers work at the Syracuse, 
Indiana, production facilities and are directly involved in the produc- 
tion process, while the garage employees are separately located and 
work almost exclusively on the distribution and sales aspects of the 
business in connection with the haulaway drivers who were excluded 
from the unit. Contrary to the Board’s assertion on page 28 of its | 
brief that the Company does not contend that the exclusion of haul- 
away drivers restricts the unit, such arguments were in fact made on 
page 30 and 38 of the Company’s initial brief. The functional dif- | 
ferences and ‘geographic separation of the employees were clearly 
represented in the stipulation. Yet the Board ignores the precise 
geographic limits contained in the unit definition and asserts that 
the garage, which is not in Syracuse, “‘is clearly within the Com- 
pany’s Syracuse ‘establishment.’”” The most that can be said is that 
the unit definition is ambiguous and that a hearing is required to 
resolve that ambiguity. 


The Board’s attempt to distinguish the Supreme Court’s 
definition of the word “establishment” in Phillips v. Walling, 325 
U.S. 490 (1945) on the ground that that case was dealing with the 
Fair Labor Standards Act is to make a distinction without a differ- 
ence. The fact is that the word has an accepted: definition, not only 
in this context, but, as the Supreme Court stated, also in business, 
government and law. That definition cannot be completely ignored | 


4“B Br.” refers to the Board’s brief. 


when making a determination as to the meaning of the word used 
by the parties. Moreover, the dictionary definition of the word 
“plant” shows that it has a more expansive meaning than the word 
“establishment”. Thus, Webster’s New International Dictionary, 2nd 
Ed. (1939), at 1881, defines “plant” as including “real estate and 
all else that represents capital invested in the means of carrying on 
a business” and as ‘ta factory, workshop or apparatus complete, for 
the manufacture of a particular product... .”” Since the garage was 
separate, both geographically and functionally, from the production 
facilities in Syracuse, it could not have been included as part of the 
Company’s Syracuse “establishment”. 


The Board states that the petition and the stipulation ‘are in 
effect a single instrument. Yet it cites no authority for this unique 
proposition. If the intent of the parties is to be determined without 
the use of extrinsic'evidence then that intent must be gleaned from 
the four corners of ‘the stipulation only. The Board cannot look at 
some extrinsic evidence while at the same time refusing to look at 
other evidence which would support the opposite result. 


The Board apparently concedes that the garage employees are 
managerial employees but contends that this does not make their 
inclusion in the unit inherently inappropriate. (B.Br. 30). As pointed 
out in the Company’s initial brief, however, the Board has invariably 
excluded employees from units as managerial merely on the basis 
that they can order their own parts and pledge the Company’s 
credit. This in itself, according to the Board’s decisions, identifies 
them with interests opposed to those of other employees in the unit 
and makes their inclusion in the unit inherently inappropriate. 
Moreover, the substantial testimony about the garage employees’ 
independence in running the garage shows their complete lack 
of identity and interests with the other workers. At the very least, 
these are factual questions which could only be resolved pursuant to 
a review of all the evidence and the holding of a hearing. 


Ill. THE MARKED BALLOTS WERE SO MARKED DELIBERATELY 
AND HENCE SHOULD HAVE BEEN VOIDED 


The circumstances surrounding the markings on Timmons’ 
envelope and Kleinknight’s ballot show that both were apparently 
marked intentionally so that they could be identified and their votes 
known. The normal procedure for counting challenged ballots would 
be to remove the stubs with the names on them and to shuffle the 
unmarked envelopes before opening them so that their owners could 
not be ascertained. Here, however, Timmons had marked his envelope 
in such a way that his ballot could not be removed without all know- 
ing it was his. Clearly he intended that the observers would know 
how he voted just as if he had marked the ballot itself. The Board 
agent tried to remedy the situation by removing the ballots from 
the envelopes and then shuffling them. But everyone present knew 
that Timmons’ ballot was whole while Kleinknight’s had had its | 
corners torn off before it was sealed in the envelope—so no amount 
of shuffling could have hidden the identity of the voters. The Com-| 
pany submits that the highly unusual combination of Timmons’ 
marked envelope and Kleinknight’s torn ballot demonstrates that 
both employees had intentionally and deliberately sought to prove 
how they had voted in the election. 


IV. THE BOARD’S FAILURE EVEN TO ORDER A HEARING 
ON THE COMPANY’S OBJECTIONS WAS REVERSIBLE 
ERROR 
Contrary to the Board’s assertion on page 20 of its brief, the 
Company’s contention with respect to the misrepresentation about 
the bonus was not that the Union had merely “implied” that the | 
Company was manipulating the bonus by pointing out that the bonus 
had risen in the weeks immediately following the election petition. 
Rather, the Company has asserted that the Union openly and unam- 
biguously falsely accused the Company of manipulation and buying 
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votes and cheating on the bonus. In the International Representa- 
tive’s open letter dated October 21, 1966, the Union stated that, 
“His [Ted Auer’s] manipulation of the production bonus, since the 
Union filed the Petition for an election, is tantamount to ‘buying 
votes against the Union’ and this action, also, could well be an un- 
fair labor practice charge.” (J.A. 198). And in a circular dated 
October 26, 1966, just two days before the election, the Union stated 
that, “‘.... we are confident that none of you are fooled about the 
EXTRA bonus now being paid.” (J.A. 204). Clearly, the Union 
was intent on presenting the Company as using the bonus system to 
buy votes. And in a circular dated October 27, 1966, the day 
before the election, 'the Union, after comparing wages and hours in 
1964 and 1966, mentioned that there had been an increase in hourly 
wages and then stated, “The Company sure got that ‘increase’ back 
...and then some. ...” Thus the Union was clearly indicating to 
the employees that prior to the filing of the petition the Company 
had been holding back on the bonus payments and had not been 
giving the employees the full amount due them. 


Whether or not the full bonus was being paid was not a matter 
easily evaluated by'employees. As the evidence presented to the 
Regional Director showed, the bonus was not computed on a formula 
directly related to production, but was based on a complicated com- 
putation involving the size and type of trailer being made, the 
number of employees working at the time, the number of overtime 
hours put in and other factors. (Representation Case Transcript, 
559-591). In fact, it took the Board’s investigating attorney several 
days to look into the bonus question and to decide that there had 
in fact been no manipulation by the Company. 


Moreover, it was not until the eve of the election that the Union 
made any statements about the Company holding back or cheating 
on the bonus (as opposed to paying an extra bonus during the pre- 
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election period). The Company thus had no time at all to respond | 
to this very material misrepresentation. 


The Company demonstrated that a slowdown had occurred and 
asserted that it was caused by employees acting on behalf of the 
Union. Certainly such a slowdown, either alone or in combination 
with the Union’s assertions about cheating and manipulation of the 
bonus, interfered with the compensation paid to employees and made 
it appear that the Company was the responsible party. Such actions 
would clearly interfere with the exercise of unfettered choice at an 
election. 


Of course, only employees working on the assembly line could 
directly cause a slowdown. The testimony of some employees indi- 
cated that the Union was behind the movement. At the very least a 
clear factual issue as to the responsibility for the slowdown was pre- | 
sented by the Exceptions and the testimony presented to the Regional 
Director and a hearing to resolve the question should have been 


ordered. The Employer’s access to information on such issues was, 
of necessity, limited. Only with the benefit of a hearing and the 
rights of subpoena and cross examination could the true facts have 
been learned. 


The Board asserts, on pages 23-4 of the brief, that while cards 
secured through false claims of majority status may be invalidated, 
such misrepresentations are not enough to cause an election to be 
set aside. No rationale is expressed for this difference in treatment, 
however. The same influences would appear to be present whether 
the employee signs a card or votes “‘yes” in the election. The Com- 
pany submits that the two situations should be treated similarly, for 
in either the natural desire to be with the majority could cause 
employees to support the Union where they otherwise might not 
have. 
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Although it was not necessary to its decision in the case, the 
NLRB in DIT-MCO, Inc., 163 NLRB No. 147 (1967), announced 
that it would no longer follow the rule of Lobue Bros., 109 NLRB 
1182 (1954), which provided that a waiver of initiation fees condi- 
tioned on the results of the election would be deemed to have a sub- 
stantial impact on the election. The Board’s new policy, however, 
did nothing to upset the validity of the First Circuit’s ruling in NLRB 
v. Gorbea, Perez & Morell, S. en C., 328 F.2d 679 (1st Cir. 1964), that 
waivers conditioned’ on employees having to join the union before the 
election would require the election to be set aside. While an employee 
might join a union in order to obtain the waiver and still vote “No”, 
the fact that he has to become a member prior to voting can have a 
substantial effect on the way that he votes in the polling booth. As 
the Court in Gorbea noted, if such inducement was not the real 
motivation behind the offer, the union’s aims could be accomplished 
by keeping the offer open for a period of time after the election. 


Of course, the Board’s decision in DIT-MCO can have no effect 
on the First Circuit’s decision in Gorbea or the Sixth Circuit’s deci- 
sion in NLRB vy. Gilmore Industries, Inc., 341 F.2d 240 (6th Cir. 
1965), which followed the Lobue Bros. rule. As the Court in Gil- 
more noted, the economic inducement provided by a waiver condi- 
tioned on the Union winning the election is material and impedes 
the making of a reasoned choice. Just as an employer’s granting of 
benefits to employees during an election campaign will cause an elec- 
tion to be set aside (See J. C. Penney Co., Inc. v. NLRB, 384 F.2d 
479 (10th Cir., 1967)), so too should a union’s granting of benefits 
within its power cause the same result. Certainly, by making the 
offer in the final days of the campaign, the Union has demonstrated 
that it expected it to have a significant effect on the election. 


The Union’s waiver in this case, however, was not just condi- 
tioned on signing up before the election and on the Union winning 
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the election. The offers were worded in such a way that an employee 
could easily have interpreted them as requiring him to vote “Yes” 
in order to obtain the waiver. Employees can not be expected to 
give the wording of campaign literature close scrutiny and thus “ambi- 
guities must be resolved against the union. . . .” NLZRB v. Gorbea, 
Perez & Morell, S.en C., supra at 682. Clearly a waiver conditioned 
on a vote for the Union is coersive and directly interferes with the 
employees’ exercise of free choice. 


The Union’s October 21st circular was issued over the names of 
members of the Union’s “organizing committee.” All of the mem- 
bers of that “‘ccommittee”’ who testified during the investigation of 
the objections stated that they had not authorized the use of their 
names on this literature and were upset at being associated with it. 
Not only did the use of their names make the Union’s charges dif- 
ficult to rebut, but it also gave to the literature an apparent authority 
and validity which it in fact did not have. Thus the literature had 
an unreasonable influence on the election and the use of these 
employees’ names was a material misrepresentation of their attitudes 
and beliefs which affected the election. 


V. THE BOARD CLEARLY ERRED IN CONCLUDING 
THAT NEWBY’S DISCHARGE WAS UNLAWFUL 


The Board seeks to show that the Company was hostile toward 
the Union by quoting portions of a letter written by President Hussey 
in August of 1967. The Company submits that the language used by 
Mr. Hussey and quoted by the Board was so mild as to demonstrate 
that no such hostility actually existed. Surely a company’s assertion 
that it will exercise its legal rights and seek judicial review of the 
union’s certification does not show the type of anti-union motiva- 
tion which would cause it to discharge an employee for his union 
activities. Yet this is the only evidence of such motivation which 
the Board attempts to set forth. 
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The record shows that there was a clear rule at the Company 
which required employees to call in if they were to be absent or late 
and that the rule was uniformly enforced. Newby was not given the 
benefit of a first warning because his breach of the rules occurred 
on the day of resumption of work after the fire—when almost all 
other employees were accounted for and when emotions on the part 
of those who had worked day and night to get the plant back into 
production were |understandably running high. Contrary to the 
Board’s assertion (B.Br. 33, n. 19), the Board did overturn the Trial 
Examiner’s credibility determinations, as President Hussey had testi- 
fied that Newby’s failure to report was the sole reason for his dis- 
charge and the Trial Examiner so found. 


VI. THE BOARD’S CHOICE AS TO THE REMEDY SHOULD 
NOT BE SET ASIDE 


The NLRB has discretion to fashion remedies to effectuate the 
policies of the National Labor Relations Act. Only where the Board 
abuses that discretion may Courts interfere with the remedies imposed 
by it. Where the Board provides an adequate remedy for an unfair 
labor practice and declines to impose additional remedies requested 
by one of the parties, its decision is within the area of its permissible 
discretion and should be upheld. As this Court stated in United 
Steelworkers of America v. NLRB, 126 U.S. App. D.C. 215, 376 
F.2d 770, 773, cert. den., 389 U.S. 932 (1967): 


The Supreme Court has recently re-emphasized the 
established rule that courts must give deference to 
the choice of remedy made by the administrative 
agency, unless it reflect so gross an abuse of power 
as to be arbitrary. See Consolo v. FMC, Supra [386 
U.S. 607, (1966)]; FCC v. WOKO, Inc., 329 U.S. 223, 
227-228, 67 S.Ct. 213, 91 L.Ed. 204 (1946). 


15 


And as the Supreme Court stated in Phelps Dodge Corp. v. NLRB, 
313 U.S. 177, 194 (1941): 


Because the relation of remedy to policy is pecu- 
liarly a matter for administrative competence, courts 
must not enter the allowable area of the Board’s dis- 
cretion and must guard against the danger of sliding 
unconsciously from the narrow confines of law into 
the more spacious domain of policy. 


See also, NLRB v. Gullett Gin Co., 340 U.S. 361 (1950). 


As the Trial Examiner noted, the Company’s refusal to bargain 
here was merely a technical violation of the Act designed to test the 
validity of the Union’s certification. This was the only means by 
which the Company could obtain judicial review of the Board’s deci- 
sion in the representation case. Boire v. Greyhound Corp., 376 U.S. 
473 (1964); Pittsburgh Plate Glass Co. v. NLRB, 313 U.S. 146 (1941). 
The Company did not exhibit any general hostility to the Union or 


to the policies of the Act. Surely, the Company should not have 
severe and unusual remedies imposed upon it for pursuing its legal 
rights in a serious contest to the Board’s rulings. Any delays which 
have occurred are inherent in the administrative process and any 
changes must be made by Congress—not the Courts. In dealing with 
a similar problem in Retail, Wholesale, and Department Store Union 
v. NERB, ___ U.S.App. D.C.___, 385 F.2d 301, 308 (1967), this 
Court stated that “the present case, however, does not serve as an 
appropriate vehicle for creation of unprecedented remedies.” That 
reasoning should apply equally here. 


The remedies requested by the Union would require speculation 
as to benefits which might have been obtained if bargaining had not 
been delayed by legal processes. In effect, the Union would have 
the Board write the contract for the parties. The Board has very 
correctly refused to get involved in such speculation and in collec- 
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tive bargaining negotiations. The Union has made no showing that 
bargaining would have resulted in any increased benefits. At the 
very least it should be required to make such a showing before addi- 
tional time-consuming hearings are required on the issue. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted that, in 
addition to the relief requested in the Company’s initial brief, the 
Union’s petition for review should be denied. 


Respectfully submitted, 


JULIAN H. SINGMAN 
STEPHEN M. NASSAU 


Counsel for Liberty Coach Co., Inc. 


Landis, Cohen and Singman 
1910 Sunderland Place, N.W. 
Washington, D.C. 20036 
462-6010 


Supp. App. 1 
SUPPLEMENTAL APPENDIX 


EXCERPTS FROM TRANSCRIPT OF TESTIMONY, AS AMENDED, IN CASE No. 25-CA-2921: 


(TED NOLAN} 
136 CROSS EXAMINATION 


Q. (By Mr. Shea) Mr. Nolan, “you are the author actually 


of these handbills that are passed out aren't you? 
Not entirely. 
Who else is? 
An associate of mine. 
What's his name? 


George Rue. 


[AMOS M. SCHROCK] 
But you went didn't you? 
At 2:00 o'clock I went. 
And then he didn't say in any way he was stopping you in 
his opinion? 


a True. 


_* * 


{LONNIE SPENCER] 
CROSS EXAMINATION 


Q. (By Mr. Shea) Lonnie, you said you tried to call in but 
Counsel kind of cut you off? 

MR. LANKER: I'm going to object to that. He didaiy say 
that at all. 


TRIAL EXAMINER: What is your testimony? Have you 
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ever called in? 

THE WITNESS: No, sir, never made a phone call. 

TRIAL EXAMINER: Did you ever try to? _ 
A. Yes, Lusually try to call the boy driving and I ride with 
him and he would always go by and tell Ralph. — 
Q. In other words, you call in so that the fellow would kno 
that your not corning in and also s o your employer will know 
your not coming in? 
A. That's right. He always knows. 


“ee 


[EDWARD HUSSEY] 


A. Oh, yes, as soon as we got the mill back in operation we 


~ 
ewried the mill on Thursday and got in new power and got it 


all swept out.. In the mean time we were cleaning out all the 2 
debris that was all cleaned out on Thursday and so we put a new 

roof on. Basically we got that done, a of it done Thursday night. 
We just took tar paper and threw it over the top of the building 

to hold it down and there were a large number of people working 

up cece getting it done and then we, as I say, we had the power 


pack in the mill by Thursday night. 


sae 


REDIRECT EXAMINATION 


Q. (By Mr. Shea) Mr. Hussey, you testified on direct that 
this is the only time you had ever gone down and taken the cards, 
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personally requested that cards, be pulled? 
A. Yes. 
Q. Did you mean, in that affidavit, that you personally and 
mechanically took those cards out? f 
A, No, I ordered them. Charlie Warren had pulled the cards. 
Q. And roare never done that before; is that right? 

Right. 


MR, SHEA: That is all. 


nak 
[CHARLES HENSON WARREN] 

203 ,Q. (By Mr. Shea) Mr. Warren, do you know whether or not 
Mr. Newby had called in to Liberty to the switchboard operator 
andyou were returning his call when you called him? 

A. This could be. 

Q. On that day, are you sure of times at all? 

A. On that day it was pretty busy and everybody was coming 
to me for this and that and we were out of cabinets and we were 

running coaches down the line without cabinets and we were just 


having one big time of it getting anything out. 


Q. Did you have temporary cabinets out there or temporary 


cabinet facilities? 
A, Temporary, we didn't have any really. Some of it, yes, 
we were working on the facilities evenly. 


Q. In other words, you were still constructing cabinet 
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facilities as you were running? 


A. Yes. 


Q. Were you going from oné building to the other? 


A. Right. 

Q. But your call to Mr. Newby could be in response to Mr. 
Newby's call in the company? ; 

A. This could be. 

Q.° ~ Do you recall whether it was or not? You don't recall 
that? 


A. No. No, I don't. 
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(REPRINT OF JOINT APPENDIX PAGE 243] 
Challenged ballot of Max Kleinknight 
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“UniTED STATES OF AMERICA 
National Labor Relations Board - 


OFFICIAL SECRET BALLOT 


FOR CERTAIN EMPLOYEES OF 
LIBERTY COACH COMPANY, INC, x 0 


nineninnnnittarmestnirmin’s | 


serv ota ska bebeuesae DADs htg Peat enenebe NERY UTED DENNY 


Do you wish to ba represented for purposes of collective bargaining by - 


, XINTERNATIONAL UNION OF ELECTRICAL, 
RADIO AND MACHINE WORKERS, 
AFL-CIO ? 
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MARK AN “X"" IN THE SQUARE OF YOUR CHOICE ° 


Dre eee teeta t tat 
Gav neted mene be prnreon aver nanre aes venetpestare 


_ _ 


DO NOT SIGN TES BALLOT. Foid and dron in bahot box. 
If you spoil this ballot return it to the Board Agent for a new one. 


Supp. App. 6 


UNIT=D STATES OF AMERICA 
NATIONAL LAZOR RELATIONS BOARD 


CUTS FTIANS EAD CERTTICATIAN LIBAN CANCTNIT —: 
STIPULATION, FOR CERTIFICATION UPON CONSENT ELECTION 


Pursuent to a Petition duly filed under Section 9 of the Natione! Labor Relezions Act, os amended, end sudjecf to 
the epprove! of the Regional Director for the Natione! Lebor Relations Beard (herein cciled the Regicnal Dizector), 
the undersigned perties hereby AGREE AS FOLLOWS: 
+. SECRET BALLOT.—An election by secret ballot she!! be held uncer the supervision of the scid Resionol 
Direcror, cmong the employees of the undersigned Employer in the unit definec below, at the indiccted time and piace, 
to determine whether or not such emoloyees desire tc be represented for the purpose of collective bargaining by (one cf) 
the undersignee Icoor orgenizatien{s). Scid election shel! be held in acco:dence withthe Netional Lebor Reictions 
Act, the Scare’s Rules cad Regulations, end the cppliceble procedures end potic? . cf the Board. 

9, ELIGZIELE VOTERS.—The cligiole voters shall b¢ those employees included within the Unit cescribec below, 
who were emplsyed during the payroll period indiceted beiow, including employees who did not work during scid 
peyrol! period oeccuse they were ill er en vecetion or tempererily cid of, end employees in the militery services of 
the United S:cres who appear in person at the polls, cise ciigible cre employees enceged in cn economic strike which 
commenced jess thes twelve (12) months before the election cate end who retcined their stetus es such during the 
clicivilizy period end their replacements, but excluding ony cmpicyees who have since quit or been dischargea for 
couse and employces engaged ina strike who have been discharged for cause since the commencement thereof, cnd who 
heve not been rehired or reinstoted prior tothe date of the election, and employees engeged in en economic strike 
whieh commenced more than twelve (12) months pricr to the date of the election end who heve been permanently repleeed. 
Ata dete fixed by the Regione! Director, the perties, as requested, will furnish to the Regional Director, an eccurate 


¢ 


list of ail the eligible voters, together with c list of the employees, if any, specifiectly excluded from elisibility. 


2, NOTICES OF ELECTION.—Tke Regione! Director she!l prepere a Notice of Election end supply copies to 
the parties describing the manner and conduct of the ciection to be held ond incorgoreting therein & semple ocllot. 
The parties, upon the request of cnd cta time desigacted oy the Regional Director, witl post such Notice of Election 
at conspicuous and usuc! posting places easily cccessible to the elicible voters. 


“4. CBSERVERS.—Each party hereto will be allowed to station an equal number of authorized observers, selected 
from among the nonsupervisory employees of the Employer, at the polling places during the election to assist in its 
conduct, to challenge the eligibility of voters, and to verify the tally. ‘ 


5. TALLY OF BALLOTS.—As soon after the election as feasible, the votes shell be counted and tebulated by 
the Regional Director, or his agent or agents. Upon the conclusion of the counting, the Regional Director shal! furnish 
a Tally of Ballots to each of the parties. 


6. POST-ELEGION AND RUN-OFF PROCEDURE.—A!! procedure subsequent to the conclusion of counting 
bellots szall be in conformity with the Béard’s Rules end Regulations. 


J. RECORD.—The record in this case shall be governed by the appropriate provisions of the Board's Rules end 
Regulations end shall include this stipulction. Hearing and notice thereof, Direction of Election, and the making of 
Findings of Feet and Conclusions of Law by the Board prior to the election are hereby expressly waived. 
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i $i ithin tt ing ection 2(6) of the National 

! *2RCE —The Employer is engaged in commerce within the mecning of S: ction one 
Leb SS ars Neti commerce hes crisen concerning the representation of employees win 
she coe of Section 9c). (Insert commerce facts.) The Employer, Liberty ee Baa Inc., | 
in I i i inci i located at Syracuse, Indiana, 
diana tion, with principal offices and place of business 3 | 
Sieeasea snchiotmmannfactare: sale and distribution of mobile homes. _ During the last twelve | 
(12) months, a representative period, the Employer purchased and received goods valued in excess 
of $50,000.00 directly from sources located outside the State of Indiana. . 


THE BALLOT.—Where only one labor organization is signatory to this egrcement, the 
hence Seer appear on the ballot and the choice shall be “Yes” or “No.” = the rest See o 
one labor organization is signatory to this agreement, the choices on the ballot will Gppear in the — 2g > icat 

below and in the order enumerated below, reading from left to right on the ballot, or if the occasion deman nie we 
to bottom. (If more then one union is to appecr on the ballot, any union may havé its nome removed from the 
ballot by the approval of the Regional Director of @ timely request, in writing, to that effect.) 


First. | 
Second. 
Third. 

10. PAYROLL PERIOD FOR ELIGIBILITY. — ENDING OCTOBER 2,1966 


11. DATE, HOURS, AND PLACE OF ELECTION.— 
FRIDAY, 
DATE: OCTOBER 28, 1966. 


HOURS: 1:00 p.m. to 2:30 p.m. 


PLACE: STORAGE AREA NEAR TIME CLOCK IN MAIN BUILDING. 
12. THE APPROPRIATE COLLECTIVE BARGAINING UNiT.— | 


All production and maintenance employees of the Employer at its Syracuse, Indiana 
establishment: 


BUT EXCLUDING all office clerical employees, all mobile home haulaway truck drivers, 
guards, and all professional employees and supervisors as defined in the Act. | 


i if Notice of Representation Hearing has been issued in this case, the approval of this stipulation by the Regional 

: Director shall constitute withdrawal of the Notice of Representation Fearing heretofore issued. 
INTERNATIONAL ELECTRICAL, 

LIBERTY COACH COMPANY, INC. Ree D TINE WORKERS 


a meres | 992 West Jefferson SuSE: 


Gen aE 
LUGE - a, a Me. Warne 


(Date) (Nome and Title) Int'l Repr. ~ (ae)! 


“Stanley J. Durnell 


= RAE or 
ional Direstor, 
a i National Udbor Relations Board 


